
THE AMERICAN ATTITUDE TOWARDS WATER: 

AN INQUIRY INTO OUR ETHICAL OBLIGATIONS 

by 

Michael Wevodau 

A SENIOR THESIS 

ill 

GENERAL STUDIES 

Submitted to the General Studies Council 
in the College of Arts and Sciences 

at Texas Tech University in 
Partial fulfillment of 
the Requirement for 

the Degree of 

BACHELOR OF GENERAL STUDIES 

Approved 

I DR. MARK STOLL 
Department of History 

Chairperson of Thesis Committee 

DR. JERRY DUNN 
Department of Mechanical Engineering 

Accepted 

DR.MICHAELSCHOENECKE 
Director of General Studies 

AUGUST2004 



7^ 

ACKNOWLEDGMENTS 

I would like to extend my deepest appreciation to Dr. Mark Stoll, chair of my 

f - General Studies Committee, and Dr. Jerry Dunn, my other member. Thank you both for 

your dedication and devotion of time in assisting me in undertaking the compilation of 

this thesis. 1 would also like to thank Dr. Michael Schoenecke for his time and effort in 

guiding me throughout the process. 

11 



TABLE OF CONTENTS 

ACKNOWLEDGMENTS ii 

CHAPTER 

I. INTRODUCTION TO THE ATTITUDE TOWARDS 

WATER IN AMERICA 1 

II. A HISTORY OF WATER USE IN THE UNITED STATES 5 

III. A WATER ETHIC BEGINS TO MATERIALIZE 11 

IV. ENVIRONMENTAL LAW IN RELATION TO WATER 
PROTECTION 17 

V. ENVIRONMENTAL ENGINEERING IN RELATION TO 

WATER MANAGEMENT 22 

VI. THE EPA'S ROLE IN WATER PROTECTION 26 

VII. OUR CURRENT PUBLIC POLICY 32 

Vm. CONCLUSION 40 

SELECTED BIBLIOGRAPHY 42 

111 



CHAPTER I 

INTRODUCTION TO THE ATTITUDE TOWARDS 

WATER IN AMERICA 

Most Americans do not pay water any mind. As long as there is water when we 

need it and it remains affordable, there is not usually a second thought given to 

conservation. Only when we run out of water will there be any attempt by the masses to 

carefully ration what little water is left. This is the attitude that many Americans hold 

now, and this attitude has been ingrained in America since Europeans settled in America. 

America has been a land to be exploited since the time it was "discovered" by 

Columbus. "Columbus and his company risked the voyage to the New World for what 

they could take from it. They came for gold, for a trade route to the spices of India and 

other riches of Asia, for land, for goods to sell, for glory, for adventure, for religious and 

personal freedom, to convert the heathen to Christianity. None came for love of the wild 

new landscape they had stumbled upon" (Shabecoff 8). While this statement may seem 

harsh, because, of course, not all early settlers came to abuse the land, America's 

environment has never totally received the respect it deserves. 

This practice of abusing the land has proven to be a difficult habit to change. 

People even point to the Bible to justify these abusive actions claiming: "God 

commanded, be fruitful, and multiply, and replenish the earth, and subdue it: And have 

dominion over the fish of the sea, and over the fowl of the air, and over every living thing 

that moveth upon the earth" (qtd. in Kline 2). Benjamin Kline claims that the word 
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"dominion" is significant in the above passage. He further claims, "humanity might have 

been punished for its misbehavior, but it nevertheless remained the dominant species on 

earth" (Kline 2). The punishment that he is referring to is "banishment" from the Garden 

of Eden. Dominion is gained through abusing someone or something into submission. 

This is the technique many settlers used in America. 

Early settlers saw it as their duty to civilize the land that they now inhabited. 

"They assumed that the environment must be tamed, and to do so they descended on the 

abundant frontier" (Nash 3). Environmental historian Roderick Nash supports the claims 

of Shabecoff and Kline and further asserts: 

A massive assault was directed at the New World environment in the 
name of civilization and Christianity. Progress became synonymous with 
exploitation. Men slashed the earth in pursuit of raw materials. The 
strength of individualism and competitiveness in the American value 
system supported the pioneer's (and his descendant, the entrepreneur's) 
insistence that the land he owned could be used as he willed. The long 
term interest of society made little difference. Consideration of immediate 
profit dictated the relationship with the land. A scarcity of natural 
resources? Absurd! Overthenextridge wasacomucopiaof wood, water, 
soil, and game! (3) 

This assertion accurately depicts how the land was treated until the 50 states had become 

established and there was no more land left for the taking. This long standing habit of 

abusing the land has been difficult to change. 

This way of treating the planet was a stark contrast to that of the natives. "Indian 

society was not separate from nature - it was part of it" (Bartlett 23). Mark Dowie has 

claimed, "For thousands of years most of the continent was a fecund hunting and fishing 

ground for peoples who only recently were expelled from it, as the Shosone, Bannock, 



Blackfoot, and Crow were forced to leave what is now called Yellowstone Park in 1872" 

(Dowie 12). 

Dowie continues: 

Many of the environmental sentiments we attribute to Euro-American 
nature philosophers like Henry David Thoreau, Aldo Leopold, and John 
Muir, and enlightened ecologists like Rachel Carson were embraced for 
millennia, but never written down, by these former occupants of 
Yellowstone Park....Many of the "new" environmental ideologies-deep 
ecology, sustainable development, and bioregionalism-are rooted in the 
unwritten ethics of Native American wisdom-keepers....Most 
contemporary environmentalists, however, look to their own roots for 
wisdom, and the resultant cultural divide between Native and European 
Americans remains wide. (12) 

The issue was whether Americans had ownership or use of the land. This issue would 

later become a hotbed of contention among environmentalists. 

According to Philip Shabecoff the settlers held the view that: 

Private property-possession-meant permanence. A farm or a plantation 
was something to be lived on, expanded, and passed on to one's children. 
To claim the land, boundaries had to be drawn, trees felled, stumps 
removed, and crops planted.... Food crops enabled the land to sustain a 
much larger population than the hunt-and-gather, slash-and-bum economy 
of the Indians. But surprisingly quickly in many areas, the European 
population grew beyond the carrying capacity of the land. Cropland 
fi^uently was exhausted by permanent cultivation; cattle, swine, and 
sheep introduced by the immigrants made far heavier demands on field 
and forest than wild animals. (16) 

European Americans were quickly outgrowing this abundant land through the use of 

wasteful techniques for resource use. The environment was on the minds of only a select 

few, and the need for an environmental policy would be a long way from being 

established. Benjamin Kline claims, "historians can frace the environmental movement 

to the beginnings of Westem culture, particularly since the advent of Christianity. These 



past beliefs and thoughts have influenced the philosophical foundations of today's 

environmental movement" (Kline ix). This paper will attempt to show the need for a 

much more encompassing public policy by illustrating the history of environmentalism 

and by introducing the ethics that guide environmental engineers and environmental 

lawyers through an investigation of water development and an analysis of America's 

current water policy. 



CHAPTER II 

A HISTORY OF WATER USE IN THE UNITED STATES 

Hays asserts that "the modem American conservation movement grew out of the 

firsthand experience of federal administrators and political leaders with problems of 

Westem economic growth, and more precisely with Westem water development" (5). 

According to the Environmental Protection Agency (EPA), "water is essential for Ufe and 

plays a vital role in the proper functioning of the Earth's ecosystems." Also, "the 

pollution of water has a serious impact on all living creatures, and can negatively affect 

the use of water for drinking, household needs, recreation, fishing, transportation and 

commerce" (EPA 2). 

Long before the EPA was established, however, water had been regulated and 

controlled in America. "In 1824 Congress instmcted the Army Corps of Engineers to 

improve the navigable streams, and since that date the Corps had carried out frequent 

hydrographic investigations....Confined by Congress to the improvement of navigation, 

however, the Corps limited its hydrographic work to measurements of low water flow" 

(Holt 23). 

Water use and development were the only two areas that the Corps of Engineers 

held to be of any value. "Viewing rivers primarily in terms of transportation, the Corps 

confined its congressional reports to the effect of new projects on navigation. It referred 

to water power, irrigation, and drainage as secondary to navigation; it did not propose 

studies or plans for the development of all possible uses of water" (Hays 8). 



Since Congress limited the Corps' involvement to "improvement of navigation," 

the officers of the Engineering Department invariably spoke of navigation as a "primary" 

feature of river development and other uses of water as "secondary" or "related to" 

navigation" (Hays 209). There was much more to rivers than navigation though, and 

much information would be collected by other branches of government. "It was left to 

the United States Geological Survey, through its Hydrographic...Branch, to collect the 

much-needed information....Without data relating to the river in all its stages, the U. S. 

Engineer Corps will be but poorly equipped to combat or acquiesce in the 

recommendations of engineers studying drainage problems" (Grunsky 368). 

According to Samuel Hays, citing successive annual reports of the U. S. 

Geological Survey, 

In 1888 Congress authorized the first water resources investigation of the 
arid lands...Under this law the hydrographic branch of the Survey set out 
to measure water supplies, locate reservoirs and canals, and map areas 
susceptible of irrigation. It soon tumed to studies of the movement of 
groundwater and sedimentation, and before long was called upon to 
expand its works to the East. On the basis of this information federal 
officials planned Westem irrigation works. (6) 

Frederick Haynes Newell was a young engineer who decided to "take charge" of 

the work being done by the Geological Survey and was promoted to "assistant hydraulic 

engineer of the United States Geological Survey." He was the first man assigned to carry 

out the Act of 1888, and in 1890 he was promoted to chief hydrographer (Hays 7). 

"The Geological Survey, among other federal agencies, did not pioneer in water 

resource studies; yet it did bring forth a wider concept of water use" (Hays 7). According 

to W. J. McGee's remarks in The Annals of the American Academy of Political and 



Social Science: 

The scientists and engineers of the Geological Survey approached water 
development from a fresh point of view, unhampered by limited interests 
or institutional loyalties. They investigate flood water as part of a cycle of 
precipitation, evaporation, percolation, run-off, and stream flow, rather 
than as simple quantities to be diverted or as instruments of navigation. 
They were as concemed with the sediment content and mineral quality of 
water as with its physical movement. This approach gave rise to a broader 
view of river planning. In federal programs, the Survey argued, all 
possible uses of water should be considered so that rivers could produce 
the greatest possible benefit for man. (33) 

This sentiment was later echoed when President Roosevelt appointed an Inland 

Waterways Commission in 1907. He called for a "merging" of interests in water use. 

Hays refers to the proposed letters of appointment from February 4, 1907 when President 

Roosevelt addressed members of the Inland Waterways Commission (IWC) claiming: 

Works designed to control our waterways have thus far usually been 
undertaken for a single purpose, such as the improvement of navigation, 
the development of power, the irrigation of arid lands, the protection of 
lowlands from floods, or to supply water for domestic and manufacturing 
purposes....The time has come for merging local projects and uses of the 
inland waters in a comprehensive plan designed for the benefit of the 
entire country. Such a plan should consider and include all the uses to 
which streams may be put, and should bring together and coordinate the 
points of view of all users of water. (106) 

The proposal was approved and the IWC supported the multi-purpose idea. 

"Hereafter," it recommended, "plans for the improvement of navigation in inland 

waterways., .should take account of the purification of the waters, the development of 

power, the control of floods, the reclamation of lands by irrigation and drainage, and all 

other uses of the waters or benefits to be derived from their control" (USIWC 19). 

The IWC also favored creating a "single executive agency to coordinate all water 



resource administration" (Hays 108). The assertion was that "no single agency has been 

responsible under the Congress for making the best use of our rivers, or for exercising 

foresight in their development....We shall not succeed until the responsibility for 

administering the policy and executing and extending the plan is definitely laid on one 

man or group of men who can be held responsible" (qtd. in Hays 5). This policy 

intentionally targeted the U. S. Army Corps of Engineers. "The Engineers well knew that 

a new water commission with power to act would destroy their autonomy and subordinate 

them to men with an entirely different viewpoint. [For this reason] The Chief of the 

Corps, Brigadier-General Alexander Mackenzie, alone dissented from the report of the 

Inland Waterways Commission" (Hays 109). 

Hays wrote, "hydroelectric power [it was then thought] provided the financial key 

to the entire multi-purpose plan. Through sale of power, as Marshall O. Leighton 

outlined to the Inland Waterways Commission, the federal government could pay for river 

development without new appropriations from Congress" (qtd. in 114). 

President Theodore Roosevelt endorsed this "multi-purpose plan" and supported 

water conservation throughout his presidency. During Theodore Roosevelt's presidency, 

he "repeatedly sought the advice of expert commissions, especially in the field of 

resource policy, and he looked upon the conservation movement as an attempt to apply 

this knowledge" (Hays 267). President Roosevelt "pointed out the possibilities of using 

power revenue to finance navigation improvement. 'It seems clear,' he wrote at the time, 

'that justice to the taxpayers of the country demands that when the Government is or may 

be called upon to improve a stream, the improvement should be made to pay for itself, so 
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far as practicable'" (USIWC 3071). This policy led to the building of dams across the 

United States to hamess the power of the rivers. 

"Since the tum of the [20'*'] century, [federal agencies] had relied on conservation 

groups as allies in the efforts to sell their plans to Congress and the public" (Rothman 

57). Dams had been a hotbed of contention throughout the 1950s, and this contention 

spawned a new environmental advocacy. "Instead of narrow and influential special-

interest groups to support their activities, they found a large, contentious, and energized 

public that subscribed to a different value system" (Rothman 57). The public knew what 

was in their own "best interests." These dams paid for themselves while providing 

massive quantities of power that was regulated for profit, but they also disturbed the 

environment in an irreparable way in the process. 

"The 1960s embodied an on-the-edge kind of daring that stemmed from the rise in 

the importance of youth culture as children of the baby boom, the massive population 

explosion that began in 1945 and continued in record numbers through 1964, began their 

transformative march through American history" (Rothman 79). There was a tremendous 

"back-to-nature" movement in the early 1960s where the focus shifted from a consumer 

society based on technological advances to one where people lived "in favor of a simpler, 

more primitive, and environmentally conscious lifestyle" (Kirk 376). 

A complete reversal on the approach toward environmentalism would take place 

by the mid to late 1960s. A counterculture environmentalism was emerging and was 

influenced by New Left politics. "This faction critically reevaluated longstanding 

assumptions about the relationship between nature, technology, and society" (Kirk 376). 



These environmentalists were actually embracing technology. This technology was 

unlike previous technology, though, in that this technology "focused on altemative 

energy, earth-friendly design, recycling, and creative waste management as the best ways 

to subvert the large industrial stmctures they viewed as most damaging to the 

environment" (Kirk 377). 

Legislation was also introduced in the 1960s that would establish important 

criteria for promoting the cause of environmentalism. Legislation was important because 

it established legal punishment for violators. Events like The Storm King Mountain 

Controversy, which began in the 1960s, proved invaluable in setting precedent for all 

ensuing environmental legislation and environmental litigation, and, in the process, 

forever changed the way this country considered environmentalism overall. The Storm 

King Mountain Controversy took over 17 years to settle. 

The Environmental Protection Agency (EPA) was established in 1970 under the 

presidency of Richard Nixon. "With the concurrence of Congress, Nixon established the 

new agency in an effort to cenfralize the diverse parts of the federal bureaucracy that had 

responsibility for the adminisfration of environmental affairs" (Rothman 118-19). The 

creation of the EPA would prove to be very valuable in environmental protection. "This 

powerful new agency, with its many ways to compel compliance, signaled the advent of a 

world in which the federal government and private industry would assess the 

consequences of their actions before initiating them and would consider altematives to 

any damage that might be caused" (Rothman 119). An environmental ethic was 

beginning to emerge. 
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CHAPTER III 

A WATER ETHIC BEGINS TO MATERIALIZE 

"The inspiration for environmental ethics was the first Earth Day in 1970 when 

environmentalists started urging philosophers who were involved with environmental 

groups to do something about environmental ethics (History 1). Even as far back as the 

late 1940s ethics were beginning to come forth. In 1949, Aldo Leopold wrote in A Sand 

County Almanac: 

An ethic, ecologically, is a limitation on freedom of action in the stmggle 
for existence. An ethic, philosophically, is a differentiation of social from 
anti-social conduct. These are two definitions of one thing. (168) 

This was the first attempt to define ethic, and the definition brought an increased 

awareness for the need to expand upon this new area, in certain environmental groups. 

"All ethics so far evolved rest upon a single premise: that the individual is a 

member of a community of interdependent parts. His instincts prompt him to compete 

for his place in that community, but his ethics prompt him also to co-operate (perhaps in 

order that there may be a place to compete for)" (Leopold 171). 

The "land ethic" that Leopold writes of is not limited to land but the whole 

ecology of the Earth. "The land ethic simply enlarges the boundaries of the community to 

include soils, waters, plants, and animals, or collectively: the land" (Leopold 171). By 

the 1950s, prior to the development of environmentalism, the manner in which we 

thought of and used the land was still about as barbaric as the settlers before us. Leopold 

claims that the "land-relation is still strictly economic, entailing privileges but not 
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obligations" (Leopold 168). He fiirther asserted that "we abuse land because we regard it 

as a commodity belonging to us. When we see land as a community to which we belong, 

we may begin to use it with love and respect" (Leopold 21). This sentiment reflects that 

of the Native Americans. 

Shabecoff pointed to Leopold's proposed vision for addressing our misuse of the 

land and echoed Leopold's sentiments when he wrote: 

While most people professed a love of the land, they behaved as mthless 
conquerors, Leopold observed. "Just what and whom do we love?" he 
asked, and answered: "Certainly not the soil, which we are sending helter-
skelter downriver. Certainly not the waters, which we assume have no 
function except to tum turbines, float barges, and carry off sewage...." A 
tme land ethic, Leopold concluded, "changes the role of Homo sapiens 
from conqueror of the land community to plain member and citizen of it." 
(90) 

Leopold proposed these ideas in 1949 in his book A Sand County Almanac, which was 

later dubbed the "bible" of the conservation movement. "The land ethic" that Leopold 

outlined, explicitly claimed that the roots of the ecological crisis were philosophical. 

"These concepts, merging science and ethics, are now commonplace working principles 

at the heart of the environmental movement" (Shabecoff 90). 

In 1962 Rachel Carson published Silent Spring, which continued the theme in 

Leopold's book and marked the start of the modem environmental movement. Carson 

claimed that "environmental organizations, both traditional and altemative, [need to] 

advocate and lobby government for the responsible use of the environment" (qtd. in 

Kline x). Rachel Carson further planted her ideological foundation for the next 

generation of environmentalists in a speech she made in 1964. A portion of her 1964 
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speech can be found in Dowie's book where Carson is cited as saying: 

What is important is the relation of man to all life. This has never been so 
tragically overlooked as in our present age, when through our technology 
we £ire waging war against the natural world. It is a valid question whether 
any civilization can do this and retain the right to be called civilized. By 
acquiescing in needless destmction and suffering, our stature as human 
beings is diminished, (qtd. in Dowie 225) 

The focus of the message and what she would continue to be remembered for after her 

death was the ethic that she professed. 

By the 1970s philosophers had also begun discussing environmental ethics and 

started establishing the fi-amework for this new field. In 1972 the first philosophical 

conference was organized by William Blackstone at the University of Georgia. Single-

authored books had been published since 1970, but by 1975 the field of environmental 

ethics had made its way to "mainstream philosophy." This involvement accelerated with 

the publication of Holmes Rolston, Ill's paper, "Is There an Ecological Ethic?" in Ethics 

in that same year. (History 1). 

In 1973 Ame Naess authored and published a paper in Inquiry titled "The Shallow 

and the Deep, Long-Range Ecology Movement." This author, along with others like 

George Sessions, Bill DeVall, Warwick Fox, and others contributed to the establishment 

of the "deep ecology movement" and helped found the field called "deep ecology" 

(History 1). 

The term "deep ecology" was described by Ame Naess as "a counterpoint" 

to what he saw as "the narrow, utilitarian thinking" and "shallow ecology of the 

contemporary environmental movement" (Devall 251). Naess defined shallow ecology as 
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"the fight against pollution and resource depletion, the central objective of which is the 

health and affluence of people in developed countries" (Devall 251). 

According to an interview with Bill Devall, Naess thought that "deep ecology 

would lead environmentalists to 'ecocentric identification' with forests, mountains, 

rivers, wildlife and deserts. Rather than speaking^br nature deep ecologists see 

themselves as nature speaking for itself (Dowie 227). Deep ecology closely resembles 

the Native American approach toward viewing and tieating the environment. This is an 

environmental sentiment that has long been endorsed by and associated with "Euro-

American nature philosophers like Henry David Thoreau, Aldo Leopold, and John Muir, 

and enlightened ecologists like Rachel Carson" (Dowie 12). 

Environmental ethics was originally thought of as "just a curiosity" and 

mainstream philosophy journals only published approximately one article per year on the 

subject. Eugene C. Hargrove drastically improved publishing opportunities in this area 

when he founded a joumal called Environmental Ethics in 1979. "The name of the 

joumal became the name of the field" (History 2). 

Rene Dubos was yet another important figure in advocating the need for an 

environmental ethic. Dubos copied the sentiment of Leopold and Carson but he targeted 

change at the intemational level. In his book, Shabecoff refers to Dubos as being 

"recognized as a philosopher-scientist in the great tradition and one of the sages of 

modem environmentalism" (Shabecoff 94). Shabecoff goes on to say: 

Dubos's concept of the human environment was the central theme of the 
1972 United Nations Conference in Stockholm and, twenty years later, 
was at the heart of what the nations of the world were trying to achieve at 
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the United Nations Conference on Environment and Development in Rio 
De Janeiro. His admonition to "think globally, act locally," is now part of 
the catechism of the environmental movement. (93-94) 

Dubos claims that there are grounds for "optimism" and that Westem civilization 

could "reverse the trend toward self-destmction" if "science, technology, and social 

organization can be made to serve the fundamental needs and urges of mankind, instead 

of being allowed to distort human life" (Dubos 26). 

While substantial effort was made to deconstmct environmentalism in the 1980s 

under President Reagan's administration, the legislation, and the ethic embedded in it, 

remained intact. By the mid-to-late 1980s, books on environmentalism became more 

readily available. A large number of books have incorporated economics and policy 

(History 2). 

The 1980s also gave rise to a second movement called "ecofeminism." While the 

"ecofeminism movement" involves numerous thinkers from various other fields, Karen 

Warren is one of the key philosophers to contribute to this branch of environmentalism. 

"Social ecology" is yet a third area that is reflected in the environmentalism movement 

and this branch is based on the views of Murray Bookchin. "An important link between 

academics and radical environmentalists was established with the creation of the 

Canadian deep ecology joumal. The Trumpeter" (History 2). 

The 1990s marked the start of environmentalism at the world level (History 2). 

Through his involvement, Dubos has helped to enact environmental legislation at the 

intemational level. This has been a tremendous help in securing universally safe and 

environmentally sound practices for all members of this planet. These uniformly 
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mandated practices have been successful in forcing non-environmentally conscious 

persons to become more environmentally conscious. But, with no unifying definition for 

ethics, nor a unified direction, it is little wonder why the subject of ethics m the 

environmental movement has made comparatively little progress. 

Ultimately though, "In a world where 'one member, one vote' is replaced by 'one 

dollar, one vote,' money talks. In the mainstream environmental movement, money also 

sets agenda, strategy, targets, and priorities....big money talks in a voice very different 

from that of pocket change" (Newman 17). This sentiment was echoed by Bill Tumage 

who was the former director of The Wildemess Society. Tumage concluded: "If a 

foundation has a large interest in Alaska and a lot of money, you definitely have a large 

interest in Alaska" (Dowie 49). Furthermore, if water is affordable and readily available, 

there will be little concem with conservation. 
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CHAPTER IV 

ENVIRONMENTAL LAW IN RELATION TO 

WATER PROTECTION 

J. William Futiell, longtime president of the Environmental Law Institute, put it 

best when he said "The environment is too serious a business to be left to 

environmentalists" (Dowie 157). Environmentalism had been around for many years 

prior to the 1970s and little was established to protect the environment through legislation 

until the decade of the 1970s. It was Vic Sher, of the Sierra Club Legal Defense Fund, 

who stated in 1995 that "nothing has served conservation so well over the past 25 years as 

litigation" (Dowie 78). He could not be more correct! Environmental legislation was 

passed in the 1970s at least in part to all of the natural disasters that occurred in the 

1960s, and the ensuing litigation those disasters inspired. Americans mobilized to pass 

legislation that would protect the environment as well as hold violators culpable. In an 

interview with Philip Shabecoff, J. William Futrell claimed that "Environmental Law has 

been for some time the fastest-growing sector of the American bar" (qtd. in Shabecoff 

134). 

In a Continuing Legal Education Course of Study, Pamela Esterman lectured on 

the role that ethics plays in the issues of environmentalism. A sample of her comments 

follow: 

The practice of environmental law requires lawyers to understand and 
apply complex legal, technical, political and moral concepts on a daily 
basis. Although the ethical problems faced by environmental lawyers are 
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not unique, the issues posed are often exacerbated by the nature of the 
practice, with its technical and scientific aspects, its political overtones, 
and its significant implications for public health and safety. (Esterman 1). 

Futrell furthers her assertions by stating that "many of these ethical issues arise from the 

conflicting dual roles of the environmental lawyers: the "zealous advocate" of their 

clients and the "protectors of the public interest" (Futrell 825). A hypothetical that 

explains both of these roles will follow later. 

The American Bar Association (ABA) has developed a Model Rules of 

Professional Conduct (MRPC) to aid attomeys involved in ethical dilemmas. The MRPC 

are provided specifically to facilitate good individual decision making when involved in 

ethical dilemmas. Various states also have rules, codes, and guidelines for professional 

conduct which provide "the most consistent guidance on how to resolve these conflicting 

demands" (ABA 1). The Model Rules do not expressly prohibit the representation of 

clients having opposing positions on legal issues occurring in different matters. What is 

unfortunate is that "even these guidelines contain conflicting provisions and their 

implementation and enforcement varies widely from state to state" (Esterman 1). 

ABA does offer "substantial guidance on how to assess whether arguing two sides 

of the same issue for two different clients leads to a conflict of interest." First, ABA 

concludes that if "the two matters are being litigated in the same jurisdiction, and there is 

a substantial risk that the law firm's representation of one client will create legal 

precedent, even if not binding, which is likely materially to undercut the legal position 

being urged on behalf of the other client, the lawyer should either refuse to accept the 

second representation, or [if otherwise permissible] withdraw from the first, unless both 
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clients consent after full disclosure of the potential ramifications of the lawyer continuing 

to handle both matters" (ABA 4). 

Lawyers owe their client, as well as the environment, a duty. When these interests 

conflict, ethical dilemmas arise. To better illustrate this point, let us consider the 

following hypothetical example: 

Company A has recently redesigned its manufacturing processes and 
management has informed you that the modifications are so minor that 
they may not be noticeable, even to an informed observer such as a 
regulatory agency. The design changes have resulted in the generation of a 
new waste product. Waste X. Management tells you that Waste X is 
almost identical to the waste product generated by Company A's old 
processes and that the new processes should not make Waste X any more 
harmful than the old waste product. 
The old waste product was not listed as hazardous waste under the EPA's 
regulations....and did not display any hazardous characteristics when 
subjected to extensive testing by Company A.... The new waste product is 
not listed as hazardous under the EPA regulations. When management 
asks you if it is required to treat Waste X differently than the old waste, 
you reply that it is Company A's responsibility to determine whether the 
waste is subjected to [the EPA's regulations]. One method of making that 
determination is to allow Company A to rely on its "knowledge of the 
hazard characteristic of the waste in light of the materials or the processes 
used" (4). 

In this hypothetical example "disclosure that Waste X [could be] hazardous...despite your 

confirmed knowledge and the buyer's expressed interest, would be improper according to 

Model Rule 1.6" (Esterman 7). The attomey does not know if Waste X poses a 

hazardous threat to the environment, and to encourage Company A to undergo extensive 

tests would be expensive economically. The attomey cannot tell on Company A even if 

Company A knows that Waste X is hazardous because to do so would violate attomey-

client confidentiality. This is why "environmental lawyers must recognize and 
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understand their specific ethical obligations under the mles of the state in which they 

practice" (Esterman 8). 

There are two separate and distinct approaches that can be taken when faced with 

this task. "On one hand, a lawyer playing the role of 'zealous advocate' may advise 

Company A that (provided the lawyer believes Company A can make a plausible claim) if 

its knowledge regarding the old waste would support use of the knowledge test, it may 

not want to pursue further testing because the results may subject Waste X to stricter 

regulation" (Williams 1061-1069). The lawyer must assess "whether a particular law 

will be enforced or not." The most "efficient and economical solution for Company A" 

could be reliance on the "knowledge test," without subjecting the company to any 

"further testing." The legal advice recommending this solution may not constitute a 

breach of the "Model Rules" (Esterman 5). 

"On the other hand, a lawyer playing the role of 'protector of the public interest' 

may suggest to Company A that a good faith approach to the problem is conducting the 

testing required to determine whether Waste X is tmly hazardous, instead of relying on 

the knowledge test. A lawyer giving this advice "would not only protect the public 

interest, but would support the objectives of environmental law, particularly [EPA] 

policies." This action would cause company A to incur major expenses. Therefore, "the 

best resolution to this problem" remains unclear. Both of these "altemative[s] may 

comply with the Model Rules" but drastically different results would be obtained 

(Esterman 5). 

When considering the above example, it is little wonder why in dealing with 
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"highly technical aspects of environmental litigation, environmental trial lawyers need to 

be able to effectively use and man^e experts." Through their "use of these experts," 

lawyers are faced with numerous "ethical issues," such as whether to use "zealous 

advocacy" when protecting "client confidences" and other "conflicts of interest." It is 

through the search for "the appropriate expert" that "ethical considerations such as 

confidentiality" begin to emerge. When one begins to "select the best expert for your 

client's case," it becomes necessary to "interview several candidates." During this 

"interview process" one may need to "reveal confidential information" pertaining to 

either the "client" or the "client's case." This is why it is important to require the expert 

to "execute a written confidentiality agreement." This assures that the "information will 

not be disclosed to the opposing counsel or the public." This is also a useful tactic in 

ensuring that even if the expert is not "retained by you," that expert cannot be "engaged 

by opposing counsel" (Esterman 9). 

Just as environmental lawyers are faced with ethical dilemmas, so too are 

environmental engineers. Both are often faced with "ethical dilemmas regarding whether 

to disclose confidential information leamed in the course of their professional services to 

a client or to an attomey representing a client in an environmental matter." There are 

"codes of iMX)fessional responsibility for engineers," but these "codes" only "serve as a 

guidance" in most states (Gerrard 8). There is no punishment to deter violation of the 

policy except possibly disbarment from their professional society. 
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CHAPTER V 

ENVIRONMENTAL ENGINEERING IN RELATION TO 

WATER MANAGEMENT 

Engineers are faced with similar situations as the aforementioned lawyers when it 

comes to implementing environmentally conscious decisions. Usually it is the most 

economically feasible solution and not the most environmentally friendly solution that is 

selected for advancement. The most environmentally friendly solutions are usually the 

most expensive from an economic standpoint. Thus, using "traditional" materials in 

order to stay "on budget" and "on time" with constmction is typically preferred over 

environmentally friendly materials. 

Engineers also perform different analyses that check the condition of the 

environment. One type of analysis is known as environmental sampling. "Environmental 

sampling is done whenever there is a need to investigate contaminants in water, air or 

soil. Typical situations include the testing of hazardous waste sites, runoff into lakes, 

sfreams and rivers, and air emissions from industry" (Meadows 4). 

It is one of the jobs of the Environmental Protection Agency (EPA) to regulate the 

"procedures regarding the sampling, analysis, and equipment used in testing for possible 

contaminants" (Meadows 2). The EPA maintains lists that contain "chemicals and 

methods that must be used to extract and analyze the chemicals from samples for 

determination of contents and concentrations" (Meadows 2). 

There are various lists of approved test procedures. "Each list breaks down the 
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individual chemicals in a group that can be tested, and gives the method that should be 

used for the tests" (Meadows 3). While the tests can vary, the "methods for analyzing 

pollutants" remains the same (Meadows 2). This ensures accurate results each and every 

time. 

Ben Meadows is a major supplier of tools and information for compliance with 

water quality sampling. According to the Ben Meadows website, there are four tools used 

in water sampling: bailers, coliwasas, dippers and samplers. A definition and explanation 

follows for each: 

A bailer is an enclosed tube with a flowcheck device on one end. When 
lowered to take a sample, the flowcheck device— t̂ypically a beiU—lets the 
sample in when lifted. The ball closes off the end of the tube, capturing the 
sample. A coUwasa is an open tube made from either soda lime glass. 
Teflon or other plastics. A coliwasa may have a manually operated stopper 
for trapping samples, or the operator can put a finger or other object over 
the end to create a vacuum to trap the sample. The sample can then be 
released into a container to hold for analysis. Coliwasas can be found in 
lengths up to 20 feet. Dippers have an extension handle with a beaker on 
the end. These are used in areas that are accessible, such as streams, lakes, 
tanks, industrial holding ponds, etc. The operator dips the beaker into a 
stream and tiansfers the sample to a container. Samplers are similar to the 
dippers, but they have sample bottles attached to the extension handle that 
can be enclosed and sent for analysis. These bottles can be Teflon, plastic 
or glass. The bottles come in different sampling sizes and the extension 
handles can also be purchased in various lengths. (1) 

Engineers are often faced with developing procedures for the decontamination of 

a site in addition to all of the other projects that they are involved in. "In many 

environmental cleanup studies, engineers are faced with the problem of evaluating the 

status of land areas or bodies of water. It is not always easy to collect a representative 

sample where the observations can be treated as independent and from the same 
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distribution" (Johnson 201). 

Johnson provides a good example to illustrate how "water quality" is maintained. 

He states: 

[The water] is monitored by taking a tiny volume of water called a test 
specimen. If the quality of specimen is bad, action may be taken. The 
action could range from taking more specimens, making a phone call to 
alert plant operators, preparing a written report, or changing how a plant is 
run, even to shutting down the plant. If the specimen is of good quality, 
we often infer that the total volume of discharge is satisfactory....Besides 
sound laboratory practice, judgements depend cmcially on getting test 
specimens which are representative of the total volume of effluent 
discharged. Because the quality of water will vary over the total effluent 
at any one time, the actual test specimens selected may or may not 
correctly convey the water quality. (202) 

Johnson asserts that "the key idea" in the above example focuses on "sampling 

variability" (201). He continues to assert, "not all choices of actual test specimens will 

produce the same values for water quality or even a correct appraisal of quality. This 

variability can be overcome, to a greater or lesser extent, by taking a large enough number 

of test specimens" (Johnson 202). His claim is that "the results from examining enough 

test specimens should then quite accurately reflect water quality most of the time" 

(Johnson 202). 

It has been emphasized that "not all samples will lead to a correct assessment of 

water quality...The observed values of water quality will depend on the particular 

specimens in the sample" (Johnson 223). Furthermore, "because these values can vary 

from sample to sample, particular samples can produce misleading values and hence 

incorrect decisions" (Johnson 223). Therefore, "the possibility of making a mistake about 

water quality, on the basis of test specimens, cannot be completely eliminated unless the 
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entire discharge could be accurately measured for the entire reporting period. This is, of 

course, technologically and economically infeasible" (Johnson 233). The engineers' role 

is limited and guided by the current legislation enacted both at the state and federal level. 

In the area of water technology advancements are limited. 

Engineers have improved technology in the area of water conservation in areas 

such as subsurface drip irrigation. Traditional methods of spraying water out over crops 

is not used too often in areas of the United States where high temperatures or high winds 

are common. Instead, farmers use subsurface drip irrigation so that the overall volume of 

water used to soak crops is conserved. This make farmers happy when it comes time to 

pay the water bill, and it makes the environmentalists happy that the water is not being 

lost to evaporation from the heat, nor blown away as a result of the wind. 
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CHAPTER VI 

THE EPA's ROLE IN WATER PROTECTION 

According to the EPA's website, the EPA "enforces federal clean water and safe 

drinking water laws, provides support for municipal wastewater treatment plants, and 

takes part in pollution prevention efforts aimed at protecting watersheds and sources of 

drinking water. The Agency carries out both regulatory and voluntary programs to fulfill 

its mission to protect the nation's waters" (EPA 1). The EPA functions as a primary link 

between engineering and the law. They also function as one of the "most powerful and 

controversial environmental institution in the federal government" (Shabecoff 130). The 

EPA serves as the federal government's "watchdog, police officer, and chief weapon 

against all forms of pollution" (Shabecoff 130). Upon its formation in 1970, "it quickly 

became the lightning rod for the nation's hopes for cleaning up pollution and its fears 

about intrusive federal regulation" (Shabecoff 130). 

In summarizing the duties of the EPA, Philip Shabecoff writes: 

The role of the EPA is not only to force polluters to obey the laws but also 
to explain the laws, to provide information and technical assistance to help 
polluters comply with the laws, to identify the sources of danger within the 
environment, and to inform, educate, and assist the public on how to 
protect themselves and the environment.... it is today still the single most 
effective guardian of the nation's air, water, and soil. (131) 

The EPA was substantially strengthened when "The Federal Water Pollution 

Confrol Act was adopted in 1972.... The Safe Drinking Water Act [was enacted] in 1974. 

...[and when] In 1977 The Clean Water law [was] expanded and strengthened" 

(Shabecoff 132). The Clean Water Act is a "command and control" law. It "sets 
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standards" that determine "maximum acceptable levels" of pollution in the water. It also 

determines how those specific levels must be met, like through "filters on water discharge 

pipes" (Shabecoff 134). 

In 1972 Congress passed the Clean Water Act. This Act "regulated the release of 

pollutants into waterways, storm sewers, and reservoirs while mandating steps to restore 

polluted waters for recreational use" (Kline 96). The Clean Water Act defines a 

"pollutant" as anything that "can include any type of industrial, municipal and agricultural 

waste discharged into the water" (Meadows 2). Usually "water pollution degrades 

surface waters making them unsafe for drinking, fishing, swimming, and other activities" 

(EPA 1). This "water pollution" then "results in the destmction offish and aquatic 

habitats, loss in aesthetic value and threats to public health due to contaminated food, 

drinking water and recreational waterways" (Meadows 3). 

According to the Ben Meadows site, "some examples of pollutants include 

dredged soil, sewage, garbage, chemical waste, biological waste, radioactive materials, 

pesticides, discarded equipment, rock, sand and cellar dirt" (Meadows 1). Ultimately, the 

"goal of the law" was to allow "zero discharge of poUutants," but "Congress quickly 

realized that this was unrealistic for the near future" (Kline 96). What Congress chose to 

do instead was to "set attainable interim goals to ensure that polluted waters would be 

'fishable' and 'swimmable' within a few years" (Kline 96). The solution that Congress 

promoted "established national limits on industrial and municipal discharges and set up a 

permit system based on these limits" (Kline 96). 

As authorized by the Clean Water Act, "the National Pollutant Discharge 
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Elimination System (NPDES) permit program controls water pollution by regulating 

point sources that discharge pollutants into waters of the United States" (EPA 1). A 

"point source" by definition "is any confined and discrete conveyance such as a pipe, 

ditch, storm drain, channel, tunnel or container" which "can include vessels or other 

floating craft from which pollutants are discharged" (Meadows 1). 

The CWA was later amended by Congress in 1987. "This amendment required the 

EPA to establish phased NPDES [permit] requirements for storm water discharges" 

which it did in 1990 (Meadows 2). The purpose of the NPDES permit is to "specify the 

acceptable level of a pollutant in a discharge" (Meadows 2). These "acceptable levels" 

can be "determined by the State or Federal EPA" (Meadows 2). The permits require the 

facility to sample its discharges and report their results to the regulatory agency. "Federal 

laws provide the EPA with various methods of taking enforcement gainst permit 

violators" (Meadows 2). Such methods of enforcement may include the "correction of 

violations, monetary fines, and civil and criminal actions against willful violators" 

(Meadows 2). All reports are considered "public documents" and are "available to the 

general public" (Meadows 3). 

The Clean Water Act also provides for the "discharge of dredged or fill material 

into US waters" (Fox 1). The term "US waters" refers to all "interstate waters and oceans 

out to 200 miles from the coast" that are "navigable" (Meadows 1). This activity 

"requires a permit from the Army Corps of Engineers" (Fox 1). The standard process is 

for "potential dischargers" to "apply for permits" on an individual basis. (Fox 1). "These 

permits are subject to 'individual scrutiny' and opportunity for public input. However, "if 

28 



the Corps identifies a category of activities that would have only minimal environmental 

impact, it can issue a general permit-that is, a blanket authorization for all activities in the 

category" (Fox 1). 

Today, the Clean Water Act has established "a program to regulate the discharge 

of dredged and fill material into waters of the United States, including wetlands" (EPA 

3). Activities such as "fills for development, water resource projects (such as dams and 

levees), infrastmcture development (such as highways and airports), and conversion of 

wetlands to uplands for farming and forestry" are activities that are regulated under this 

act (EPA 3). 

Congress also "created a public works program" in the early 1970s whose purpose 

was to build "wastewater treatment plants" across the United States (Kline 96). This 

enabled the passage of the Safe Drinking Water Act in 1974 which "required the EPA to 

set and enforce standards that protected the nation's drinking-water supply from 

contaminants" (Kline 96). The Safe Drinking Water Act (SDWA) is "the main federal 

law that ensures the quality of Americans' drinking water" (EPA 1). Under SDWA, the 

"EPA sets standards for drinking water quality and oversees the states, localities, and 

water suppliers who implement those standards" (EPA 1). 

Other water pollution measures were enacted such as the Ocean Dumping Act of 

1972 which "regulated the intentional disposal of material into the ocean" and authorized 

other "related research" (Kline 96). The Ocean Dumping Act is more commonly referred 

to as the Marine Protection, Research, and Sanctuaries Act (MPRSA). The (MPRSA) 

"prohibits the dumping of material into the ocean that would unreasonably degrade or 
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endanger human health or the marine environment" (EPA 1). Any "ocean dumping" 

requires a permit to be issued under the MPRSA requirements (EPA 1). 

The EPA claims that "virtually all material ocean dumped today is dredged 

material (sediments) removed from the bottom of waterbodies in order to maintain 

navigation channels and berthing areas" (EPA 2). The remaining materials that are 

"ocean dumped" are "fish wastes, human remains, and vessels" (EPA 2). The US Army 

Corps of Engineers made the decision "to issue a permit using EPA's environmental 

criteria and subject to EPA's concurrence" (EPA 2). The EPA "recommends designated 

ocean dumping sites for all 'other' materials" and is "the permitting agency" (EPA 2). 

To date approximately "40 percent of all surveyed bodies of water in the United 

States" fail to meet the EPA's "water quality standards" due to "untreated polluted runoff 

that is often discharged directly into those water bodies" (Meadows 4). This is 

unacceptable because this is just a representation of some of the bodies of water, as not 

all bodies of water have been surveyed. Lack of funding as well as over extension 

required by EPA representatives perpetuates this problem. 

One area where the EPA has become over extended happened as a result of the 

attacks of September 11, 2001. The role of the EPA has expanded to include protection 

of water sources from biological and chemical threats. "The EPA has decontamination 

authority in biological and chemical terrorist events, pursuant to the classification 

Presidential Decision Directive-62, Office of the Press Secretary, Protection Against 

Unconventional Threats to the Homeland and Americans Overseas" (PDD 1). Radical 

change is usually not very appealing to the majority; however, Americans mobilized and 
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united behind the creation of new departments in the federal government that promise to 

protect us from future terrorist attacks. 
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CHAPTER VII 

OUR CURRENT PUBLIC POLICY 

As Thomas Paine stated in Common Sense. "A long habit of not thinking a thing 

wrong gives it a superficial appearance of being right" (qtd.in Dowie 66). That 

sentiment still rings tme today. Americans were forced to come to the reality that 

unprotected water facilities were not "right," nor were they acceptable. 

In order for any substantial change to occur in our approach toward environmental 

protection it is usually necessary to take the issue to Washington. In this case of 

establishing comprehensive "water protection" the issue was already there. Dowie 

claims: 

Operating in Washington forces any organization in any social or political 
movement to think in terms of legislative strategy and, eventually, to 
become a lobby. Following that strategy means that litigation will be 
necessary to enforce and protect legislative gains. Thus the birth of the 
environmental law firms. (78) 

These claims are supported further with a quote from William Reilly who was the EPA 

administrator for the George H. Bush administration, when he states, "In order to 

accomplish anything in Washington, groups have to participate in the system and have 

access to policy makers" (Dowie 80). 

Americans and "our concems for homeland security" were drastically changed 

after "the attacks of September 11,2001" (PDD 1). These concems were further 

legitimated after "the anthrax attacks in the fall of 2001" which "redirected the 

Environmental Protection Agency toward a mission in homeland defense for 
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decontamination and water supply security to protect against biological and chemical 

terrorism" (PDD 1). 

The protection of water systems has become a major concem and the focus of 

much new legislation. Across the United States, "local drinking water and wastewater 

systems may be targets for terrorist and other would-be criminals wishing to dismpt and 

cause harm to community water supplies or wastewater facilities. Because utilities are 

often located in isolated areas, drinking water sources and wastewater collection systems 

may cover large areas tiiat are difficult to secure and pati-ol" (EPA 1). 

In response to this threat "President [George W.] Bush has signed a bioterrorism 

bill that will require drinking water systems to conduct vulnerability assessments for 

potential security threats" (SEPP 1). Once these assessments are completed, they "are to 

be filed with the Environmental Protection Agency, which must take strict measures to 

secure the information" (SEPP 1). Under this new plan, "water systems also must file 

emergency response plans within six months of completing the vulnerability 

assessments...water utilities opposed releasing the vulnerability assessment provisions to 

the public because of the security concem" (SEPP 1). During a House-Senate conference, 

a "compromise" was reached which will allow the assessments to remain "exempt from 

disclosure under the federal Freedom of Information Act" (SEPP 1). 

As with any new policy proposals there are compromises. The "[second] Bush 

administration officials have drafted a mle that would significantly narrow the scope of 

the Clean Water Act, stripping many wetlands and streams of federal pollution controls 

and making them available to being filled for commercial development" (Shogren 1). 
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Wetlands are valuable, and their protection needs to remain intact. "Wetlands filter 

pollutants and retain water after rainfalls to lessen flooding" (Shogren 2). The proposed 

draft was "the first indication of the direction that at least some administration officials 

want to take in rewriting the mle" (Shogren 1). Ephemeral streams would lose 

protection under the proposed policy too. "Ephemeral streams reduce flooding" (Shogren 

2). Both wetlands and ephemeral streams "provide healthy habitats for fish, birds and 

other wildlife" (Shogren 2). 

Shogren asserts that "the Clean Water Act protection would no longer be provided 

to 'ephemeral washes or streams' that do not have groundwater as a source" (Shogren 1). 

The concem is that "streams that flow for less than six months a year would also lose 

protection, as would many wetlands," according to the proposed policy (Shogren 1). 

It has been estimated by "state and federal officials" that "up to 20 million acres 

of wetlands, 20% of the wetlands outside of Alaska, could lose protection under a new 

mle like the one in the draft" (Shogren 1). Shogren goes on to claim that "the effect 

would be greater in California and other parts of the arid West, where many streams flow 

only seasonally or after rain or snowmelts" (Shogren 1). Shogren furthers her claim by 

stating that the elimination of ephemeral stream protection could leave "millions of miles 

of streams, particularly out West where many streams do not flow all year long" 

unprotected (Shogren 1). 

Julie Sibbing, a wetlands policy expert at the National Wildlife Federation, has 

echoed these and other concems asserting: "it's like writing off the entire Southwest from 

the Clean Water Act, where water is more precious than in any other region of the 
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country. Up to 80% to 90% of sti-eams in the Southwest would not fall under the Clean 

Water Act if this mle were to go forward" (qtd. in Shogren 1). 

"In January [of 2004], the Environmental Protection Agency and the Army Corps 

of Engineers announced that they were considering rewriting the regulations that establish 

what wetlands and streams are included in definitions of waters of the United States, and 

tiiereby protected by a variety of Clean Water Act regulations" (Shogren 1). The EPA "is 

responsible for enforcing the Clean Water Act" and it is the Corps who "issues permits 

for filling waters and streams" (Shogren 1). 

It was President George W. Bush who initially proposed the rewrite of much of 

the legislation that protects much of this nation's wetlands. "Half the 435-member 

House, including 26 Republicans, wrote President Bush...urging him to scrap his 

administration's efforts to chEinge Clean Water Act regulations that could reduce the 

scope of waterways protected nationwide" (Heilprin 1). In response the president 

empowered the EPA to rewrite that policy. 

Heilprin further asserts that "[George W.] Bush's preliminary mle-making efforts 

'represent attempts to remove federal protection from waters - including many streams, 

wetlands, and natural ponds - that have been covered by the Clean Water Act for 

decades'" (Heilprin 1). The assigning of responsibility to the EPA could be just a plan to 

occupy more of the EPA's already precious time. President George W. Bush claims to 

remain "committed to the concept of no net loss of wetlands" (Heilprin 2). The current 

Bush administration has "adopted new guidelines" in the past year that "emphasize the 

quality of new wetlands being created more than maintaining total wetlands acreage" 
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(Heilprin 2). Heilprin claims that the president's "goal of no net loss of wetlands" is the 

very same goal that "former President Bush set in 1989" (Heilprin 2). 

The "new policy" that the EPA has constmcted "will allow industrial plant owners 

to pay unregulated polluters not to pollute" (SEPP 5). This new concept is called "water 

quality trading" and has been experimented with in about "a dozen states" and with "good 

effect" (SEPP 5). Water quality trading is thought to show "promise" in the "clean up of 

waterways better than the diminishing retums of command-and-control regulation" 

(SEPP 5). The proposal would no longer "impose expensive technology mandates" 

(SEPP 6), Instead, "cleanup plans can now include the option of paying Joe Farmer to 

keep his cows out of the local creek, or plant grasses for a 'riparian buffer zone' that stops 

pollution from washing into the waterway" (SEPP 6). Traditional "water treatment 

technology" has become "increasingly expensive" and does not consider "the problem of 

pesticide run-off from farmland" (SEPP 5). 

The proposal even appeals to some "professional environmentalists" (SEPP 6). 

The World Resources Institute "calls it 'win-win' for the environment and economy" 

(SEPP 6). Conversely, "the Sierra Club, the National Wildlife Federation and the Natural 

Resources Defense Council" have expressed their concems that "the 'poor' and 'minority 

communities will bear the brunt of this misguided policy' because they are the 'least 

likely' to be able to resist 'corporate polluters'" (SEPP 6). Other critics "focus on the 

possibility that 'hotspots' of concentrated pollution will develop around some industrial 

plants or cities, even as total water quality improves" (SEPP 6). 

Numerous Senators still share concems that the "EPA's mle-making could 'leave 

36 



our nation's most vulnerable streams and wetlands unprotected by the Clean Water Act'" 

(Heilprin 2). They assert that "some of the Corps' revised permits contain safeguards 

such as limits on size of the affected area, advance notice requirements, and geographic 

restrictions" (Fox 2). These "safeguards" may make h possible to circumvent the new 

requirements for those already familiar with the process. 

Organizations such as "the National Association of Home Builders and other 

industry groups challenged these revised nationwide permits, seeking a retum to the days 

when they had much wider leeway to destroy wetiands without obtaining project-by-

project permits" (Fox 2). In an "attempt to reverse the Corps' increased requirements" 

industry filed a lawsuit. But on November 24, 2003 "the U.S. District Court for the 

District of Columbia rejected industry attempts to weaken the existing permit 

requirements" (Fox 2). 

When permits are issued, they are entered into a computer database. The problem 

is that the computer database that the EPA uses "is obsolete" and "full of faulty data" that 

"does not take into account thousands of significant pollution sources" (Seelye 1). In her 

article, Seelye states that a new computer system is in the works, "but because of its many 

problems it will be at least three years before the agency [EPA] and the states can 

properly manage the enormous system of permits that is the basic tool for enforcing the 

Clean Water Act" (Seelye 1). 

In addition, "while the cost to fix the problem has been soaring, the amount of 

money dedicated to the [computer system] project has been shrinking" (Seelye 1). The 

EPA currently receives monies that must be spent on the project in two ways. The first 
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way that money must be spent is on "updating the new computer system Unking states 

with the EPA so that updates will become automatic" (Seelye 3). The second way that 

the money must be spent is on "the continued operation of the outdated current system 

through manual issuing of permits" (Seelye 3). 

"The flaws in the [old] system and the delays in fixing it are jeopardizing one of 

the EPA's main new water pollution control strategies, which calls for granting new 

permits only after considering how much pollution is already flowing into a watershed" 

(Seelye 2). A "solution" proposed by the Bush administration is to "defer for two years 

requirements for permits under the Clean Water Act for certain activities of oil and gas 

producers, similar to those imposed on other developers to prevent contaminated runoff 

(Seelye 4). This "solution" would "permit polluters to abuse our clean water laws, 

apparently without penalty" (Seelye 4). Furthermore, "the problem is more than just a 

failure to collect and manage information on polluters, or to enforce compliance with 

pollution permits that have been issued," claims Seelye. "It is a failure of the [Bush] 

administration to stop the thousands of polluters without permits" (Seelye 4). 

Once in place, "the [new] computer system is supposed to allow the federal and 

state governments to check a facility's monthly discharge against its allowable limits" 

(Seelye 2). The "data" will tiien be able to be "recorded automatically" (Seelye 3). The 

major obstacle, for now at least, is obtaining the upgraded system without relaxing our 

current standards. 

On a positive note, the National Wetlands Inventory Center (NWIC) is currently 

using "a state-of-the-art computer operation which is responsible for constmcting the 
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wetlands layer of the National Spatial Data hifrastmcture" (USFWS 1). The NWIC "is 

located in Saint Petersburg, Florida" (USFWS 1). Here, "the National Wetlands 

Inventory (NWI) of the U.S. Fish & Wildlife Service (USFWS) produces information on 

the characteristics, extent, and status of the Nation's wetlands and deepwater habitats" 

(USFWS 1). The information gatiiered by the NWIC "is used by Federal, State, and local 

agencies, academic institutions, U.S. Congress, and the private sector" (USFWS 1). The 

NWIC has been successful in "mapping 90 percent of the lower 48 states, and 35 percent 

of Alaska" (USFWS 1). Approximately "47 percent of the lower 48 states, and 18 

percent of Alaska are digitized" (USFWS 1). Perhaps the EPA could temporarily shift to 

using this network while their "new database" is installed. 
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CHAPTER VIII 

CONCLUSION 

This paper introduced the "problems" that early settlers created through the 

introduction to the thinking that the environment was something that "needed tamed" and 

needed "owned." This way of thinking was contrasted with that of the Native Americans 

ways of "living as a part of nature." The Euro-American concept of "wasteful techniques 

for resource use" was identified. 

Later, this paper introduced a brief history of environmentalism. Initially, water 

was thought to be primarily of "limited use," such as for "navigation purposes" or 

"secondary to navigation." This section of the paper continued to discuss how the ways 

for considering water had changed over time to include the effects of dams for 

"harnessing energy." 

This paper also presented how decisions were influenced through the introduction 

of ethics and some examples of ethical dilemmas were considered. The similarities 

between environmental lawyers and environmental engineers were illustrated in the 

context of these "ethical dilemmas." We have looked at environmental legislation, as 

influenced by the field of ethics, and seen the effects that both have had on shaping our 

current public policy. 

The role of the EPA has been outlined and its purpose has proved to be great in 

the protection of the environment. We have seen how a decrease in fimding coupled with 

an increase in responsibilities has severely handicapped the EPA overall. 
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The impact of legislation has been a tremendous asset in further protection of the 

environment. We have seen the impact that fining polluters has had through a reduction 

of environmental pollution. Environmentally conscious actions are achieved only with 

the implementation of substantial fines and penalties. Incentives to lower pollution have 

thus far been working through a new program called "water quality trading." This is a 

new approach to solving old problems, and new thinking, coupled with the natives way of 

thinking of and tieating the environment is exactiy what needs implemented in order to 

improve our current environment. 

Albert Einstein once claimed that "we cannot solve the problems we have created 

with the same thinking that created them." This sentiment still rings tme today! 

Legislation has helped to provide us with the proper perspective on considering the 

environment. The legislation is but the final phase in dealing with the environment. 

Only when someone is caught do they have to answer to the mles outlined in the 

enforceable policy. 

Throughout time economic fines have proven to be effective in raising 

environmental awareness. Unless these fmes are substantial though they do not serve as a 

total deterrent. As long as it is less expensive to pay the fines "if caught" then individuals 

and corporations alike will continue to pollute. This is why it is imperative to contiibute 

to a better future by raising our own self-consciousness and adjusting our own personal 

habits toward the environment so that we may act as a catalyst for others whom we 

contact on a daily basis. 

41 



SELECTED BIBLIOGRAPHY 

American Bar Association. ABA Comm. On Ethics and Professional Resnonsihilitv 
(1993). ~ 

Bartlett, Richard A. The New Country. New York: Oxford University Press, 1974. 

Carson, Rachel. Silent Spring. New York: Houghton Mifflin Company, 1962. 

Devall, Bill. "Deep Ecology and Radical EnwiTonmQntalismr Society and Natural 
Resources, vol. 4. 251. 

Dowie, Mark. Losing Ground: American Environmentalism at the Close of the Twentieth 
Century. Cambridge: The MIT Press, 1995. 

Dubos, Rene. So Human an Animal. New York: Harcourt, Brace and World, 1962. 

Esterman, Pamela R. Ethical Issues in Environmental and Land Use Matters. 17 
September 2003 <http://print.westlaw.com/deliyery.html>. 

Fox, Howard. Newsroom: Court Throws Out Industry's Challenge to Clean Water Act 
Permits. 28 November 2003 
<http://www.earthjustice.org/news/display.html?ID=737>. 

Futrell, William J. "The History of Environmental Law" Sustainable Environmental Law 
3. Eds. Celia Campbell-Mohn et al. 1993. 

Futrell, William. "Environmental Ethics, Legal Ethics, and Codes of Professional 
Responsibility." Loyola of Los Angeles Law Review 27 (1994^: 825-38. 

Gerrard, Michael B. ed., Brownfields Law and Practice, section 103.1, 2000. 

Gorman, Michael E., Mehalik, Michael M., and Werhane, Patricia. Ethical and 
Environmental Challenges to Engineering. Upper Saddle River: Prentice-Hall, 1999. 

Grossman, Mark. The Environmental Movement. Santa Barbara: ABC-CLIO, 1994. 

Grunsky, Carl E., H. M. Chittenden, and H. F. Labelle, "The Flood of March, 1907, in the 
Sacramento and San Joaquin River Basins, California." Proceedings. American 
Society of Civil Engineers 34 (1908): 368. 

Harris, Charles E., Pritchard, Michael S., and Rabins, Michael J. Engineering Ethics: 
Concents and Cases. Belmont: Wadsworth Pub., 2000. 

42 

http://print.westlaw.com/deliyery.html
http://www.earthjustice.org/news/display.html?ID=737


Hays, Samuel P. Conservation and The Gospel of Efficiency: The Progressive 
Conservation Movement. 1890-1920. Cambridge: Harvard University Press, 1959. 

Heilprin, John. ENN News Storv: House members urge Bush to retain Clean Water Act 
protections. 29 November 2003 <http://www.enn.com/news/2003-l 1-
26/s_10794.asp>. 

Herkert, Joseph R. Social. Ethical, and Policy Implications of Engineering: Selected 
Readings. IEEE, 2001. 

History of Environmental Ethics for the Novice. A Very Brief History of the Origins of 
Environmental Ethics for the Novice. 28 November 2003 
<http://www.cep.unt.edu/novice.html>. 

Holt, W. Stull. The Office of the Chief of Engineers of the Army: its non-military history, 
activities and organization. Baltimore: 1923. 

Johnson, Richard A. Miller and Freund's Probability and Statistics for Engineers. Rev. 
Ed. 6. Upper Saddle River: Prentice-Hall, 2000. 

Kirk, Andrew. "Appropriating Technology: The Whole Earth Catalog and Counterculture 
Environmental Politics."Enyironmental History (1971): 374-94. 

Kline, Benjamin. First Along The River: A Brief History of the U. S. Environmental 
Movement. San Francisco: Acada Books, 1997. 

Leopold, Aldo. A Sand County Almanac. USA: The Ballantine Publishing Group, 1970. 

Levy, Geoffrey M. Packaging Policy and the Environment. New York: Kluwer, 2000. 

Low, Nicholas. Global Ethics and the Environment. London: Routledge, 2000. 

Martin, Mike W., Schinziner, Roland, and Schinzinger, Roland. Ethics in Engineering. 
New York: McGraw-Hill Science/Math, 1996. 

Matthews, Michael R. The Scientific Background to Modem Philosophy: Selected 
Readings. Indianapolis: Hackett Pub. Co., 1989. 

McGee, W. J."Water as a Resource: Conservation of Natural Resources."Annals of the 
American Academy of Political and Social Science. (1909): 33-34. 

43 

http://www.enn.com/news/2003-l%20126/s_10794.asp
http://www.enn.com/news/2003-l%20126/s_10794.asp
http://www.cep.unt.edu/novice.html


Meadows, Ben. Ben Meadows Companv-Tech Info-Document #228. Environmental 
Sampling. 29 November 2003 
<http://www.benmeadows.com/refinfo/ezfacts/exf228.htm>. 

Nash. Roderick. The American Environment: Readings in the History of Conservation. 
London: Addison-Wesley, 1968. 

National Society of Professional Engineers. NSPE Code of Ethics for Engineers: 
Engineers' Creed. 19 November 2003 <http://www.nspe.org/ethics/ehl-cred.asp>. 

Newman, Nathan, and Anders Schneiderman. "Market Leftism." Crossroads. (1994): 17. 

O'Leary. Rosemary, et al. Managing for the Environment: Understanding the Legal. 
Organizational, and Policy Changes. Indianapolis: Jossey-Bass, 1998. 

Pepper, David. Modem Environmentalism: An Introduction. London: Routledge, 1996. 

Presidential Decision Directive-62 (PDD-62): Protection Against Unconventional Threats 
to the Homeland and Americans. 8 May 2003 
<http://biotech.law.lsu.edu/blaw/general/pdd62.htm> 

Richards, John F. Land. Property, and the Environment. Oakland: ICS Press, 2002. 

Rothman, Hal K. The Greening of a Nation? Environmentalism In The United States 
Since 1945. Fort Worth: Harcourt Brace & Co., 1998. 

Salzman, James, and Thompson, Barton H., Jr. Environmental Law and Policy (Concepts 
and hisights SeriesV New York: Foundation Press, 2002. 

Science and Environmental Policy Project, Bush Signs Bill Requiring Drinking Water 
Threat Assessments. 28 November 2003 
<http://www.sepp.org/weekwas/2002/July6.htm>. 

—.The Color of Clean Water. 28 November 2003 
<http://www.sepp.org/weekwas/2003/Feb8.htm>. 

Seelye, Katherine Q. Our Stolen Future: Flawed EPA system facilitates water pollution 
abuses. 29 November 2003 
<http://www.ourstolenfuture.org/Commentary/News/2003>. 

Shabecoff, Philip. A Fierce Green Fire: The American Environmental Movement. New 
York: Hill and Wang, 1993. 

44 

http://www.benmeadows.com/refinfo/ezfacts/exf228.htm
http://www.nspe.org/ethics/ehl-cred.asp
http://biotech.law.lsu.edu/blaw/general/pdd62.htm
http://www.sepp.org/weekwas/2002/July6.htm
http://www.sepp.org/weekwas/2003/Feb8.htm
http://www.ourstolenfuture.org/Commentary/News/2003


Shaw, William H. Ethics at Work: Basic Readings in Business Ethics. New York: 
Oxford University Press, 2003. 

Shogren, Elizabetii. Rule That Would Dilute the Clean Water Act. 29 November 2003 
<http://www.publicbroadcasting.net/kohm/news>. 

United States. Cong. Preliminary Report of the Inland Waterways Commission. Cong. 
Rec, 60'*' Cong.. V sess. Washington: GPO, 1908: 19. 

—. —. Cong. Rec. 57"̂  Cong., 2"̂  sess. Washington: GPO, 1902: 3071. 

United States Environmental Protection Agency. US Environmental Protection Agency. 
17 September 2003 <http://www.epa.gov>. 

United States Fish and Wildlife Service. The National Wetlands Inventory Center. 29 
November 2003 <http://wetlands.fws.gov/aboutus.htm>. 

Vesilind, P. Aame, Morgan, Susan M., and Vesilin, P. Ame. Introduction to 
Environmental Engineering. Pacific Grove: Brooks-Cole, 2003. 

Wagner, T. In Our Backyard: A Guide to Understanding Pollution and its Effects. 
Indianapolis: John Wiley and Sons. 1994 

Wagner, Travis P. The Complete Guide to Hazardous Waste Regulations: RCRA. TSCA. 
HTMA. EPCRA. and Superfund. Rev. Ed. 3. Indianapolis: John Wiley and Sons, 
1999. 

Watson, Sara Beth. Ethiczil Issues in Environmental Law Practice. ALI-ABA Course of 
Study Materials: Environmental Law Conf, Feb. 2000. 

Williams, Douglas R. "Loyalty. Independence and Social Responsibility in the Practice of 
Environmental Law." St. Louis Law Joumal 44 (2000): 1061-69. 

45 

http://www.publicbroadcasting.net/kohm/news
http://www.epa.gov
http://wetlands.fws.gov/aboutus.htm



