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PREFACE 

In 1967, Professor Jerome A. Barron, now Dean and 

Professor of Law at Syracuse University College of Law, 

published an article in the Harvard Law Review titled 

"Access to the Press—A New First Amendment Right." Pro

fessor Barron's article, which tried to explain the over-

whelming need for greater citizen participation in the 

mass media, touched off a wave of demands for "public 

access." Since 1967, some legai theorists and many indi

viduala have come to believe in a re-interpretation of 

the First Amendment—an interpretation that would focus 

on the individuai's freedom of speech and press--a right 

of public access to the Communications media. 

The purpose and scope of this thesis is to discuss 

the problem of public access in the broadcast and print 

media in light of the technological advances of this cen-

tury. The need for greater citizen participation can be 

divided into two main areas, (1) a right of access in 

regard to commercial and editorial advertising in both 

the broadcast and print media, and (2) the need for access 

for ideas. This area would include a broadening of the 

fairness doctrine in broadcasting and right of reply legis-

lation in the print media. Due to space limitations only 

the major court cases in these areas will be discussed. 
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The reader will find no mention of the cable tele

vision industry. The regulations in this area are in such 

a state of flux as to make any valid conclusions impos

sible. Neither will the reader find any statements regard-

ing campus newspapers. Laws in this area vary from state 

to state and campus to campus. 

Several cases in Chapter IV do not deal directly 

with the Communications media but are useful as legai 

precedents for a right of access. The cases also demon-

strate the existence of access laws for private and public 

organizations other than the mass media. 

Finally, several suggestions will be offered as to 

how to achieve greater citizen participation in the media. 

These suggestions are limited to judicial and legislative 

remedies. Solutions such as citizen media councils and 

other in-house remedies will not be discussed because such 

Solutions would apply to only the individuai newspaper or 

broadcast station involved, not the Communications media 

as a whole. 

Whether the reader accepts or rejects some of the 

suggestions and ideas presented in this thesis, one thing 

remains clear: somehow, soon, the legai theory and 

philosophy which was developed more than two centuries ago 

will have to be brought in line with the real life 
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practical aspects of freedom of speech éuid press in the 

United States brought aOjout by the technological revolu

tion. 
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CHAPTER I 

INTRODUCTION 

During the Icist few decades many remarkable changes 

have tcUcen place in the mass Communications media. The 

Communications field has grown much larger euid more com-

plex. At the same time, media ownership has become more 

concentrated. Most American cities have only one daily 

newspaper and a limited number of radio and television 

stations. Yet the romauitic conception stili exists that 

the "marketplace of ideas" is freely accessible to anyone 

wishing to express his views. The truth is that most 

minority groups and those with unpopular points of view 

have no mecins of expression through the mass media. 

What is needed to provide for an open for\2m of dis-

cussion is a re-examination of the philosophy behind the 
2 

First Amendment and the Communications media. The myth 

J. Barron, Access to the Press—A New First Amend
ment Right, 80 Harvard Law Review 1641 (1967) (hereinafter 
cited as Access to the Press). 

2 
The First Amendment reads: "Congress shall make 

no law respecting an estédslishment of religion, or pro-
hibiting the free exercise thereof; or abridging the free
dom of speech, or of the press, or of the right of the 
people peaceably to assemble, and to petition the Govern
ment for a redress of Grievances." See also Chapters VII, 
VIII, and XXIV in Barron, Freedom of the Press for Whom? 
(1973) (hereinafter cited as Freedom of the Press). 



of the "free press" is regarded as vital to American 

democracy. This myth says if the press is kept free, 

freedom of discussion is assured. Today, however, the 

exercise of freedom is confined to relatively few hands— 

those of media owners. 

The judicial system has continued to equate the con-

cept of the "press" with the "people." For example, in 

New York Times v. Sullivan the Supreme Court said, "An 

unconditional right to say what one pleases about public 

affairs is . . . the minimum guarantee of the First Amend-
4 

ment." But the "one" the court was referring to was the 

newspaper, not a member of the general public. When the 

founding fathers talked about freedom of speech, they did 

not mean freedom to talk to oneself. They meant freedom 

to talk to the entire community. 

Creating opportunities for expression is just as 

important as ensuring the right to express ideas without 

fear of government retaliation. New ideas are vital for 

the continuing renewal process that prevents culture stag-

nation. At the same time, such new ideas are necessarily 

controversial, underfinanced and without institutions to 

promote them. To these groups, "freedom of speech" is 

3 
Barron, Freedom of the Press, 5. 

^376 U.S. 254, 297 (1964). 



only an abstract concept if it cannot be expressed through 
5 

the mass media. 

Today, a handful of giant news organizations provide 

the majority of Americans with most of their national and 

International news. The Associated Press and United 

Press International, the two principal wire services, 

supply material to 99 percent of ali daily newspapers as 

well as to the majority of radio and television stations. 

Almost half the daily newspapers, which represent three-

fifths of daily and Sunday circulation, are owned by news

paper groups and chains. One-newspaper towns have become 

the rule with competing newspapers in only four percent of 

large cities. Broadcasting operations, as well, have 
7 

become concentrated m fewer and fewer hands. In short, 

private censorship characterizes both the print and broad

cast media. 

5 
H. Henderson, Access to the Media: A Problem in 

Democracy, 8 Columbia Journalism Review 95 (1969). 

For more statistical Information see Chapter XXIV 
in Freedom of the Press. 

7 
A.Balk, A Free and Responsive Press—Background 

Paper for the Twentieth Century Fund Task Force Report for 
a National News Council 18 (1973). 

o 
The courts have agreed that private censorship 

exists in the media. See Red Lion v. F.C.C., 395 U.S. 367 
(1969); Business Executives' Move for Vietnam Peace v. 
F.C.C., 450 F. 2d 642 (D.C. Cir. 1971); Miami Herald Pub-
blishing Co. v. Tornillo, 41 L. Ed. 2d 730 (1974). 



Mcoiy private citizens aind some legai theorists 

believe if the First Amendment is to offer the freedoms 

of speech and press to ali citizens, some of those persons 

who are financially unable to purchase radio and tele

vision stations and newspapers should at least have a 

limited right to use the existing facilities. The "right 

of access" discussed in the following chapters can be 

defined as follows: the right of private citizens or 

groups to use the existing mass media facilities for 

expression of their First Amendment right of free speech. 

The judicial systems has been reluctant to recognize 

any right of access, the main argument being any right of 

access would conflict with the guarantee of a free press. 

This paper will discuss cases relevant to the access 

problem in the print and broadcast media and will seek to 

clarify the courts' position on access, which differs 

according to the type media involved. 

Finally, several suggestions and recommendations 

will be offered as to how the Communications media could 

be opened up for greater citizen participation. 



CHAPTER II 

FAIRNESS AND ACCESS 

An analysis of the access question in regard to the 

broadcast media would not be complete without some mention 

of the government's role in regulating broadcasting. The 

Communications Act of 1934 establlshed a national policy 

in regard to broadcasting and created the Federai Communi

cations Commission. The main purpose of the Act was to 

"make available, so far as possible, to ali the people of 

the United States, a rapid, efficient, nation-wide, and 

world-wide wire and radio Communications service with 
9 

adequate facilities at reasonable charges. . . . " 

Prior to the passage of the Act, there had been some 

pressure on Congress for government regulation of broad

casting which was growing more and more important in 

American life. Congress based the need for regulation 

on two issues, (1) public ownership of the airwaves, and 

(2) the limited number of broadcast frequencies. In 

theory, broadcasters licensed to operate by the FCC are 

only trustees. The real title to the airwaves belongs to 

^48 Stat. 1064 (1934). 

W. Emery, Broadcasting and Government 40 (1971) 



the American people. Congress felt the public interest 

could best be served by government regulation of license 

dlstribution. The FCC was authorized to assign channels 

and frequencies to applicants and to fairly distribute 

radio service among the states and communities. 

The "fairness doctrine" has been used as a basis 

for those who claim a right of access to broadcast facili

ties. By "fairness," the FCC meant the duty of licensees 

to "encourage and implement the broadcast of ali sides of 

controversial public issues over their facilities, over 

and beyond their obligation to make available on demand 

opportunities for the expression of opposing views." 

The present day fairness doctrine can be traced to 

a controversy concerning whether broadcast stations should 

be allowed to editorialize on the same basis as news

papers. In 1940, the Yankee Network station, WAAB, applied 

for a license renewal. The station had previously broad

cast editorials urging the election of various candidates 

for public office and in support of one side of a contro-

12 versial issue. The Federai Communications Commission 

ruled, in what came to be known as the "Mayflower 

In the Matter of Editorializing by Broadcast 
Licensees, 13 F.C.C. 1246 (1949). 

12 
Freedom of the Press, 130. 



decision," that WAAB's editorializing revealed "a serious 

misconception of its duties and functions under the law." 

The FCC went on to say the public interest could not 

be served when a broadcast facility was dedicated to its 

own partisan interests. 

Freedom of speech on the radio must be broad 
enough to provide full and equal opportunity for 
the presentation to the public of ali sides of 
public issues. Indeed, as one licensed to operate 
in a public domain the licensee has assumed the 
obligation of presenting ali sides of important 
public questions, fairly, objectively and without 
bias. The public interest—not the private—is 
paramount.^^ 

Eight years later the FCC reversed its decision, 

saying broadcasters should both editorialize émd be 

obliged to represent various opinions in the discussion of 

public events. Broadcasters could now participate in the 

discussion of controversial issues, but their right to 

editorialize gave rise to the public's right to hear a 

fair presentation of other sides of public issues. The 

FCC warned that nothing in the Communications Act of 1934 

or its history would support the conclusion that the 

people, acting through Congress, had intended "to surrender 

or diminish their paramount rights in the air waves, 

including access to radio broadcasting facilities to a 

limited niimber of private licensees to be used as such 

In the Matter of the Mayflower Broadcasting Cor
poration V. The Yankee Network, Inc., 8 F.C.C. 333 (1940). 

14 
Freedom of the Press, 132. 
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licensees see fit, without regard to the paramount 

interests of the people." 

The basis for the fairness doctrine was established, 

the premise being the FCC could safeguard the public's 

rights to the airwaves. In 1964 the FCC sought to clarify 

several points of contention raised by broadcast licensees. 

The "Fairness Primer" dealt with the question of affording 

"reasonable opportunity" for presenting contrasting view-

points on "controversial issues of public importance." 

The licensee must make a "reasonable judgement in good 

faith" as to whether a controversial issue of public 

importance is involved, as to what viewpoints should be 

presented, and as to the format and spokesmen to present 

the views. Furthermore, the licensee's obligations to 

serve the public interest cannot be met merely by adopting 

a policy of accepting contrasting views when a demand is 

made for broadcast time. Instead, the licensee has the 

duty to seek out and encourage the broadcast of ali sides 

of controversial public issues. 

The Fairness Primer also sought to clarify the issue 

of fairness versus "equal opportunity." In 1959 Congress 

In the Matter of Editorializing by Broadcast Licen
sees—Report of the Commission. 13 F.C.C. 1246 (1949) 
(emphasis added). 

Applicability of the Fairness Doctrine in the 
Handling of Controversial Issues of Public Importance. 
29 Fed. Reg. 10416 (1964). 



amended Section 315 of the Communications Act of 1934. 

The "equal opportunity" or equal time requirement of this 

section related solely to the use of the broadcast media 

by candidates for public office. With certain exceptions 

involving specified news-type programs, the law provided 

if a licensee permits a legally qualified candidate for 

public office the use of his broadcast facility, he must 

give equal opportunities to ali other candidates for that 

office. This is the only area of the fairness doctrine 

where equal time provisions are mentioned. In ali other 

aspects of fairness, the FCC requires when a licensee 

allows broadcast of an expression of one opinion of a con

troversial issue of public importance, he is obligated to 

give proponents of opposing viewpoints a reasonable oppor

tunity for the presentation of such views. The licensee 

is allowed considerably more discretion in fulfilling his 

obligations under the general fairness provisions than 

under the "equal opportunities" requirement. 

Another area of fairness the FCC sought to clarify 

in the Fairness Primer was personal attacks. When a 

station's editorials contain a personal attack upon an 

individuai by name, a copy of the editorial must be com-

municated to the person attacked prior to or at the time 

of the broadcast. The person attacked must then be given 

a reasonable opportunity to reply to the attack. The 
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licensee remains fully responsible for ali material 

17 broadcast over his station. In any instance when a 

program contains a personal attack, it is the licensee's 

duty to be fully aware of the contents of the program, 

whatever its source or his actual involvement in the 

broadcast. 

It becomes apparent that while the fairness doctrine 

obliges broadcasters to present ali sides of issues of 

public controversy, it does not guarantee any individuai 

19 the right to address the broadcaster's audience. The 

movement for access seeks to strengthen the public's role 

in broadcasting by giving members of the public much more 

speclfic rights to use of the media. 

Concerned citizen groups have led the way towards 

broadening the public's role in broadcasting. A 1967 

federai court decision gave impetus to the access move

ment. Several organizations representing the black com

munity of Jackson, Mississippi filed a petition with the 

FCC to block the license renewal of V7LBT-TV, Jackson. 

The citizen groups claimed WLBT had failed to serve the 

17 
Appearances by politicai candidates subject to 

the equal opportunity requirements are an exception. 
•̂ 2̂9 Fed. Reg. at 10421. 
19 
H. Ashmore, Fear in the Air 69 (1973). See also 

in Chapter III Green v. F.C.C., 447 F. 2d 323 (D.C. Cir. 
1971). 
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general public interest because it had not given a fair 

and balanced presentation of controversial issues, espe-

cially those concerning Negroes. 

The FCC denied the petition, stating that since the 

citizen groups were not themselves applying for WLBT's 

license, they lacked the necessary economie interest in 

the proceeding. Their rights as members of the public 

were not sufficient to furnish the standing necessary to 

21 get a hearing. 

Instead, the FCC granted no hearing but gave WLBT 

a provisionary one-year license renewal. The reason given 

for the renewal was the "public interest" since WLBT, if 

operated properly, would be in a position to make worth-

while contributions to help solve the community's racial 

problems. 

The United Church of Christ took the case to the 

United States Court of Appeals and won the right to par

ticipate in a public hearing. The Court of Appeals struck 

down the theory that the FCC could always effectively 

represent the listener and Viewer interests in a renewal 

proceeding. Judge Warren Burger stressed the importance 

of public participation in renewal proceedings, since the 

20 
Office of Communication of the United Church of 

Christ v. F.C.C., 359 F. 2d 994 (D.C. Cir. 1966). 
21 
Freedom of the Press, 194-95. 
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public involved would be exposed to the licensee's per

formance for the next three years. Burger said, "After 

nearly five decades of operation the broadcast industry 

does not seem to have grasped the simple fact that a 

broadcast licensee is a public trust subject to termina-

22 tion for breach of duty." 

The case was remanded to the FCC which held the 

hearing and granted WLBT a full term three-year renewal. 

Again, the United Church of Christ took their case to the 

Court of Appeals. This time, Judge Burger took the 

unprecedented step of revoking WLBT's license renewal 

23 without remand to the FCC. Speaking of the FCC Hearing 

Examiner's treatment of the United Church of Christ, 

Burger said, " . . . his reponse manifests a 'glaring 

weakness' in his grasp of the function and purpose of the 

hearing and the public duties of the Commission." The 

public interveners, he added, were performing a public 

service and "were entitled to a more hospitable reception 

in the performance of that function." Burger concluded by 

ordering the FCC to invite new applicants to apply for 

24 WLBT's license. 

^^359 F. 2d at 1003. 

23 
Freedom of the Press, 197. 

24 
Office of Communication of the United Church of 

Christ v. F.C.C., 425 F. 2d 543 (D. C. Cir. 1969). 
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The United Church of Christ cases did not in them

selves establish greater public access to broadcast 

facilities. Nevertheless, they did establish the concept 

that citizen groups have the right to intervene when they 

believe a broadcast facility is not operating in the public 

interest. 

Broadcasters had argued for several years that the 

fairness doctrine deprived them of their First Amendment 

rights and was thus unconstitutional. The issue was 

finally decided by the Supreme Court in 1969 in the 

historic Red Lion case. Issues in the case had begun 

three years earlier in Red Lion, Pennsylvania. Radio 

station WGCB carried a broadcast by the Reverend Billy 

James Hargis as part of a "Christian Crusade" series. 

Rev. Hargis discussed a book by Fred J. Cook entitled 

Goldwater-Extremist on the Right and made the following 

statements about Cook: 

Now who is Cook? Cook was fired from the New 
York World-Telegram after he made a false charge 
publicly on television against an unnamed officiai 
of the New York City government. New York pub-
lishers and Newsweek magazine for December 7, 1959, 
showed that Fred Cook and his pai Eugene Gleason 
had made up the whole story and this confession 
was made to the District Attorney, Frank Hogan. 
After losing his job, Cook went to work for the 
left-wing publication. The Nation. . . . Now among 
other things, Fred Cook wrote, for The Nation was 
was an article absolving Alger Hiss of any wrong 
doing . . . there was a 20 8 page attack on the FBI 
and J. Edgar Hoover; another attack by Mr. Cook 
was on the Central Intelligence Agency . . . now 
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this is the man who wrote the book to smear and 
destroy Barry Goldwater. . . .^^ 

Cook concluded he had been personally attacked and 

demanded free reply time, which the station refused. 

After an exchange of letters among Cook, Red Lion Broad

casting Co. and the FCC, the FCC declared Cook had been 

personally attacked and ordered Red Lion to give Cook 

reply time, whether or not Cook paid for it. 

Red Lion appealed to the United States Court of 

Appeals in Washington, D.C., thus bringing to test the 

validity of the fairness doctrine. The court upheld the 

constitutionality of the fairness doctrine, rejecting 

the broadcasters' claims that the doctrine interfered with 

their First Amendment rights. 

Circuit Judge Tamm found nothing unconstitutional in 

the fairness doctrine since no prior restraint was involved. 

Broadcast licensees were not furnished with a mandatory 

program format. They were given broad discretion in deter

mining how to meet their fairness doctrine obligations. 

The Red Lion Broadcasting Company (or any other licensee) 

was not prohibited from broadcasting any program it found 

suitable. 

^^Red Lion Broadcasting Co. v. F.C.C., 381 F. 2d 
908, 910 (D.C. Cir. 1967). 
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In the view of Judge Tamm, "The Doctrine, rather 

than limiting the petitioners' right of free speech, 

recognizes and enforces the free speech right of the 

victim of any personal attack made during the broadcast. 

Such an attack, the Doctrine directs, necessitates the 

petitioners' affording the maligned victim an opportunity 

to respond. Does such an obligation, arising under these 

condltions, deprive petitioners of any right guaranteed 

by the First Amendment? I think not."^^ 

Not long after the Red Lion litigation was begun, 

the FCC wrote and adopted the "personal attack" rules to 

make the personal attack aspect of the fairness doctrine 

more precise and more readily enforceable. The broadcast 

industry filed suit against the FCC in another court of 

appeals, saying the personal attack rules inhibited free

dom of the press. The industry won their argument when 

the Court of Appeals for the Seventh Circuit called the 

personal attack rules inherently vague, and said they 

encouraged broadcasters to act as private censors and were 

27 an abridgement of the freedoms of speech and press. 

A conflict had developed which ended in the Supreme 

Court. The Court combined the two cases and upheld the 

^^Id., 924. 

27 
Radio Television News Directors Association v 

United States, 400 F. 2d 1002 (1968). 



16 

constitutionality of both the fairness doctrine and per

sonal attack rules, calling them a legitimate exercise of 

congressionally delegated authority. 

Stressing that the purpose of broadcasting was to 

benefit the public, the court said, "It is the right of 

the viewers and listeners, not the right of the broad

casters, which is paramount." The court continued by 

saying: 

It is the purpose of the First Amendment to pre
serve an uninhibited marketplace of ideas in which 
truth will ultimately prevali, rather than to coun-
tenance monopolization of that market, whether it 
be by the Government itself or by a private licen
see.^8 

There is no sanctuary in the First Amendment for 
unlimited private censorship operating in a medium 
not open to all.^^ 

In other words, a broadcaster's right of free speech does 

not give him the right to extinguish the free speech of 

others. 

The court also held the personal attack rules to be 

entirely consistent with the First Amendment. If a station 

did not allow answers to personal attacks and was not 

requlred to give politicai opponents of those endorsed by 

a station a chance to communicate with the public, station 

owners would be able to communicate only their own views 

28 
Red Lion Broadcasting Co., Inc., v. F.C.C.; United 

States v. Radio Television News ni rprtnrg Â '̂ "<""-r 395 U.S. 
367, 390 (1969) . 

29 
''̂ Id., 392. 
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and could permit only those with whom they agreed to be 

on the air. This would create a form of private censor

ship, which the court said it would not permit. The per

sonal attack rules enter the area of fairness as there is 

stili an obligation of the broadcaster to see that both 

sides are presented. 

The court appeared to show some sensitivity toward 

the question of access when it held the fairness doctrine 

constitutional in view of the "legitimate claims of those 

unable without government assistance to gain access to 

those frequencies for expression of their views. . . . " 

The court recognized the problems created when media 

ownership and control are concentrated in a few hands--

freedom of speech can be as easily surpressed by the media 

class as by government. 

It was thought by some theorists that Red Lion 

marked the recognition of a new constitutional right by 

31 the Supreme Court, " . . . the right of the public to 

receive suitable access to social, politicai, esthetic, 

32 moral, and other ideas and experiences. . . . " More 

recent decisions, however, have revealed the courts, for 

^^Freedom of the Press, 148. 

J. Barron, Access—The Only Choice for the Media? 
48 Texas Law Review 766, 771 (1970). 

•̂ 3̂95 U.S. at 390. 
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the most part, have not chosen to interpret Red Lion in 

this light. 

In 1970, several matters came before the Federai 

Communications Commission which proved to have an adverse 

effect of the movement for access to television. Several 

groups were involved, ali having filed complaints with the 

FCC. The Committee for the Fair Broadcasting of Contro

versial Issues filed a complaint with the FCC against 

stations WTIC-TV, Hartford, Connecticut; and WCBS-TV, New 

York City, for fallure "to afford a fair and reasonable 

opportunity for the balanced presentation of the contrary 

views when the President of the United States addresses 

the Nation on television on the Administration's policies 

in Southeast Asia." 

The Amendment to End the War Committee and fourteen 

United States Senators filed a complaint alleging viola-

tion of the fairness doctrine by the three networks in 

their coverage of the President's speeches on the Vietnam 

war. They argued that the speeches presented one side of 

a controversial issue of public importance. The networks 

had denied the request of the fourteen senators for free 

prime time to respond to the President and also refused 

to sell time for that purpose. CBS responded by criticiz-

ing the senators for seeking broadcast time ". . . to per

suade, while the journalist's function is to inform." 
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CBS also stated it had begun a new series, "Loyal Opposi-

tion," to provide the opposition party an opportunity to 

present its views. NBC argued that a right of access to 

broadcast facilities would be "foreign to the fairness 

doctrine" even if the individuals seeking it were elected 

officials, as it would favor one group over another as a 

general policy. 

Business Executives' Move for Vietnam Peace filed a 

complaint against the networks over their refusai "to 

provide time to a responsible spokesman to reply to the 

address by President Nixon on June 3, 1970." BEM con-

tended the right of access they were seeking was requlred 

in order to provide fair and balanced coverage under the 

fairness doctrine. 

The Republican National Committee filed a petition 

against CBS for its failure to grant RNC network time to 

respond to statements made on a broadcast by Lawrence F. 

O'Brien on behalf of the Democratic National Committee. 

RNC called O'Brien's address a springboard for "politicai 

attack on the President and his party." 

Eleven United States Senators requested NBC be 

ordered to provide equal time without cost for the Senators 

Opposed to the Amendment to End the War to present con

trasting views to those expressed in NBC's thirty minute 

sponsored program, "The Amendment to End the War." 
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The FCC grouped ali the complaints under the broad 

category of "responsibilities under the fairness doctrine 

in dealing with the Indochina war issue." The major result 

of the FCC's ruling was to clarify the fairness doctrine's 

applicability to Presidential issues on controversial 

pxiblic issues such as, in this case, the Vietnam war. The 

broadcaster must afford "reasonable opportunity" for the 

presentation of contrasting viewpoints. The licensee, 

however, retains the authority to determine the appropriate 

spokesman as well as the time and manner of broadcasting 

33 

the opposing views. "̂  The FCC referred to its ruling con

cerning the Democratic National Committee when it said, 

"It is the right of the public to be informed on public 

issues—and not the right of any particular individuai or 

group to speak over broadcast facilities—which is para-

34 mount here." (Again, how the public is to be informed 

on public issues is left entirely to the discretion of the 

licensees.) 

Specifically, the FCC said more was requlred of the 

networks in regard to presenting contrasting viewpoints to 

Presidential addresses on Vietnam. The holding was directed 

33 
In Re Complaints of the Committee for the Fair 

Broadcasting of Controversial Issues, 25 F.C.C. 2d 283 
(1970). 

34 
In Re Democratic National Committee, Washington, 

D.C., Request for Declaratory Ruling Concerning Access 
to Time on Broadcast Stations, 25 F.C.C. 2d 216 (1970). 
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solely to the matter of a "reasonable opportunity for the 

expression of the contrasting viewpoint." Again, what 

constituted a "reasonable opportunity" would be decided 

by the licensees. 

The FCC also ruled NBC did not act unreasonably in 

rejecting the eleven senators' request for equal time. 

"The Amendment to End the War" presented a contrasting 

position to that of the Administration and was thus a 

partial fulfillment of NBC's obligations under the fair

ness doctrine. CBS, on the other hand, was required to 

extend time to the Republican National Committee or a 

partisan Republican spokesman, since the Democratic 

National Committee's program (on CBS) referred only briefly 

to Vietnam and did not serve the purpose for which it was 

intended—to offer a reply to a major public issue treated 

35 on Presidential appearances. 

At about the same time the Controversial Issues 

matter was before the FCC, another ruling was handed down 

concerning some of the same issues. The Democratic 

National Committee requested a declaratory ruling from the 

FCC in regard to its right to purchase time on broadcast 

stations and networks. The broadcast time would be used 

to comment on controversial public issues and solicit 

"̂ 2̂5 F.C.C. 2d at 301. 
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funds for the Democratic Party. In March, 1970, CBS 

rejected DNC's request to purchase one-half hour of prime 

time to present an issue-oriented program which would have 

included an appeal for contributions. CBS's position was 

it'sold time for politicai purposes only during election 

campaigns. NBC, however, agreed to sell prime time to 

the committee. ABC was not approached due to its general 

policy against the solicitation of funds other than for 

charity. 

The Democratic National Committee contended that 

access to mass media, particularly radio and television, 

was necessary to seek the support of small politicai con-

tributors. The committee argued for a general policy of 

access for responsible groups so its proposed broadcast 

campaigns would not be prevented by a variety of differing 

station and network policies. DNC said the Red Lion 

decision employed language that would extend the right of 

access to broadcast facilities to members of the public. 

The FCC, again relying on its argument of the licen

sees' good faith and judgement, did not agree with the 

Democratic National Committee's proposals. The FCC 

repeated that the standard was simply that the licensee 

must operate in the public interest and must afford 

^^395 U.S. at 390. 
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"reasonable opportunity for the discussion of conflicting 

viewpoints on controversial issues of public importance." 

Or, there is no right of access to broadcast facilities 

by responsibilities over and beyond the fairness doctrine 

right of the public to be informed. 

Commissioner Nicholas Johnson, in his dissenting 

opinion, argued strongly for a right of access. In his 

view, there must be both a forum for communication and 

rules to keep order to have true freedom of speech. Rules 

would make it possible for ali (or most) to speak in turn 

and be heard in the forum. Government's concern ought to 

be for the procedural rules that control the public forums 

of discussion. If someone applies rules that give one 

speaker less time (or no time) to present his viewpoint, 

then a censorship exists "as invidious as outright thought 

control." Johnson continued, "There is little doubt in my 

mind that for any given forum of speech the First Amendment 

demands rules permitting as many to speak and be heard as 

possible." 

Johnson found the FCC's decision not to order the 

networks to sell the Democratic National Committee broad

cast time inconsistent with the "public interest" standard. 

"̂ 2̂5 F.C.C. 2d at 223. 

^®Id., 232. 
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The broadcasting industry, he said, had allowed private 

licensees to serve not only as "moderators" but as ali 

the "speakers" as well. If the airwaves truly belong to 

the public, Johnson asked, why do the licensees control 

ali the available time? Instead, policy and the First 

Amendment should require licensees to turn over "reasonable 

portions" of broadcast time directly to the public. 

Johnson attacked broadcasters as being self-serving. 

With the help of Congress and the FCC, the broad
casting industry in this country has built perhaps 
the most beautiful, efficient, and effective "market-
place of ideas" ever conceived and executed. The 
industry finds it most profitable, however, to use 
that marketplace only for the sale of products--not 
the robust, wide open debate of a free society. And 
the FCC finds this "in the public interes 

ciety 
t"!39 

If broadcasters are to permit a General Motors 
or a Ford Motor Company, in effect, to purchase a 
full hour of "I Love Lucy" as a vehicle upon which 
to display their commercials, then I do not see how 
. . . the broadcasters can refuse to permit the lead-
ing representatives of our legislative branch of gov
ernment to purchase the equivalent hour to display 
their ideologies and concerns.^^ 

In an effort to overturn the FCC decision. Business 

Executives' Move for Vietnam Peace and the Democratic 

National Committee took their case to the United States 

Court of Appeals. Circuit Judge J. Skelly Wright reversed 

the FCC, saying a fiat ban on paid public issue 

39 
-̂ Îd. , 233. 
^°Id., 235. 
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announcements by broadcast licensees violated First 

Amendment guarantees. 

Both petitioners made substantially the same attack 

of the FCC's decision. They did not ask for a ruling that 

ali editorial advertisements be accepted, nor did they try 

to put an end to broadcasters' exercise of reasonable dis

cretion. What Business Executives and the Democratic 

National Committee advocated was a limited right of access 

to radio and television for paid public issue announce

ments. The Democratic National Committee argued that the 

use of mass media was vital to its pian to present the 

Democratic Party's views to the nation. The court agreed, 

saying, "In our politicai system, it is of obvious impor

tance that the public have access--as direct and full as 

41 possible—to the views of the politicai parties." 

The court acknowledged that private censorship 

existed in the mass media and called the present system a 

"paternalistic structure" in which licensees decided which 

issues were important and how they should be presented. 

Vigorous, free expression would be promoted only when mem

bers of the public were given the opportunity of some 

editorial control, or, in other words, limited access. 

41 
Business Executives* Move for Vietnam Peace v. 

F.C.C.; Democratic National Committee v. F.C.C., 4 50 F. 
2d 642, 647 (D.C. Cir. 1971) (emphasis added). 
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The court also said the FCC had been negligent in 

its duties in the area of advertising. 

For too long advertising has been considered a 
virtual free fire zone, largely ungoverned by regu-
latory guidelines. As a result, a cloying bland-
ness and commercialism . . . have found an especlally 
effective outlet. We are convinced that the time 
has come for the Commission to cease cibdicating 
responsibility over the uses of advertising time. 
Indeed, we are convinced that broadcast advertising 
has great potentlal for enliving and enriching 
debate on public issues, rather than drugging it with 
an overdose of non-ideas and non-issues as is now the 
case.*^ 

The court saw no conflict between a limited right of 

access and the First Amendment. The licensee's basic right 

to exercise judgement in the sale of advertising time and 

control of public issues would be left undisturbed. 

Announcements did not necessarily have to be accepted by 

licensees. There could be no absolute right to advertising 

time because it, like broadcasting time, is severely 

limited. 

Rather, what the court wished to do was forbid an 

extreme form of control by licensees which could totally 

exclude controversial piiblic debate from broadcast adver

tising time. The court concluded by saying the FCC ruling 

was a form of censorship, in that it tended to favor the 

43 status quo, public apathy and bland commercialism. 

*^Id., 645-46. 

-̂̂ Id. , 646. 
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The access victory was short-lived. A 1973 Supreme 

Court decision reversed the Court of Appeals, saying a 

right of access to broadcast facilities for paid editorial 

advertising violated the First Amendment since it imposed 

a form of prior restraint on broadcasters. Justice 

Stewart said the First Amendment prohibited the government 

from imposing controls on the press, "Yet here the Court 

of Appeals held . . . that the First Amendment requires 

the Government to impose controls upon private broad

casters—in order to preserve First Amendment 'values.'"^^ 

Broadcast licensees should be able to determine how to best 

serve the public interest. A right of access for paid 

editorial advertisements would interfere with their judge

ment. In the court's opinion, a system of access would 

also jeopardize operation of the fairness doctrine, be 

weighted in favor of the financially affluent, and increase 

government involvement in broadcasting. 

The court agreed with the idea that broadcast licen

sees should be allowed discretion in determining what 

issues are in the public interest. Congress intended to 

permit private broadcasting to develop with the widest 

journalistic freedom possible within its obligations to 

the public, the court said. "Only when the interests of 

44 
Columbia Broadcasting System v. Democratic National 

Committee, 412 U.S. 94, 133 (1973). 



28 

the public are found to outweigh the private journalistic 

interests of the broadcaster will government power be 

asserted within the framework of the (Communications) Act. 

Il 4 5 

• • • " This view is in direct opposition to what the 

court said only a few years earlier in the Red Lion deci

sion: "It is the right of the viewers and listeners, not 

the right of the broadcasters, which is paramount." 

According to the court, the issue was not whether there 

should be discussion of controversial issues of public 

importance on the broadcast media, but rather who shall 

determine what issues are to be discussed by whom, and 

when. It would appear that the licensees, not the public, 

win on ali counts. 

Ironically, the court relied on the fairness doctrine 

to save broadcasting from a right of access. In the 

court's opinion, the fairness doctrine imposes two respon

sibilities on broadcasters: adequate coverage of issues 

of public importance and fair reflection of differing 

viewpoints. So long as the licensee meets its "public 

trustee" obligation to provide balanced coverage of issues 

^^412 U.S. at 110. 

^^395 U.S. at 390. 

47 
D. Gillmor & J. Barron, Mass Communication Law 

864 (1974) (hereinafter cited as Gillmor & Barron). 
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and events, it has broad journalistic discretion as to how 

that obligation will be met. 

The court used the magnitude of the access problem 

as a reason for recognizing no First Amendment right of 

48 access to the broadcast media. Rejecting the claim that 

editorial advertisements should be granted the status of 

"controversial issues of public importance" under the 

fairness doctrine, the court said such a measure would 

jeopardize effective operation of the doctrine. To comply 

with its public responsibilities, a broadcaster might be 

foreed to make regular progrcimming time available to those 

holding a view different from that expressed in an 

editorial advertisement. The result would be a "further 

erosion of the journalistic discretion of broadcasters in 

the coverage of public issues." Control of the treatment 

of public issues would be transferred from the licensees 

"who are accountable for broadcast performance" to private 

49 individuals who are not. 

The Supreme Court made this statement in the Red 

Lion decision: 

Freedom of the press from governmental interfer-
ence under the First Amendment does not sanction 
repression of that freedom by private interest.^^ 

^^421 U.S. at 124. 

^^395 U.S. at 392. 
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It can be argued that the Democratic National Committee 

was denied freedom of speech by CBS.̂ "̂  When the network 

refused to sell time to the committee, it was essentially 

denying DNC the right to present its views to the tele

vision audience. Use of another medium, such as news

papers, would not have allowed the Democratic National 

Committee to reach the same audience as would the use of 

television. The Democratic National Committee's rights 

were subject to the "private journalistic interest" of 

the broadcasters. Broadcasters' freedom, however, is sub

ject only to their discretion and the guidelines set down 

by the FCC. 

The Supreme Court's decision was a definite defeat 

for an access-for-ideas interpretation of the First Amend

ment. As a general rule, the Supreme Court has not been 

inclined to interpret the First Amendment as provldlng a 

right of access which the government has not formally 

52 specified by statute, decision or regulation. 

See In Re Democratic National Committee, Washing
ton, D.C., Request for Declaratory Ruling Concerning 
Access to Time on Broadcast Stations, 25 F.C.C. 2d 216 
(1970). 

52 
Gillmor and Barron, 608. 



CHAPTER III 

FAIRNESS AND BROADCAST ADVERTISING 

Section 315 of the Federai Communications Act of 1934 

obliges broadcast licensees to provide "reasonable oppor

tunity for the discussion of conflicting views of issues 

of public importance." This chapter will discuss whether 

commercial advertisements can be considered as controver

sial issues of public importance subject to fairness doc

trine guidelines. If commercials do indeed contain 

matters of public importance, the important question is 

whether licensees are obligated to provide access to the 

opposing views. 

In Columbia Broadcasting System v. Democratic 

National Committee (discussed in Chapter II), the Supreme 

Court ruled that paid editorial advertisements on the 

broadcast media were not protected under the First Amend-

53 ment. Fairness doctrine guidelines did not apply. The 

area of commercial advertising on the broadcast media, 

however, has taken a slightly different turn. 

In December, 1966, John F. Banzhaf, III asked 

WCBS-TV, New York City, to provide free time for 

53 
Columbia Broadcasting System v. Democratic 

National Committee, 412 U.S. 94 (1973). 
31 
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anti-smokers to respond to pro-smoking views which Banzhaf 

said were "in5>licit" in WCBS' cigarette commercials. 

Bsmzhaf contended the network's practice raised one side 

of a controversial issue of public importance. WCBS, he 

said, was obligated under the fairness doctrine to provide 

for the expression of contrasting viewpoints. WCBS replied 

it had broadcast several Information programs presenting 

the facts about the health controversy surrounding cigar

ette smoking. It had also broadcast in recent months five 

public service announcements of the American Ceuicer Society. 

WCBS was confident its "coverage of the health réunifica-

tions of smoking has been fully consistent with the fair-

54 ness doctrine." 

Banzhaf filed a complaint against WCBS with the FCC, 

and the Commission sustained his complaint. The FCC 

agreed that the cigarette commercials presented the point 

of view that smoking is "socially acceptable and desircdsle, 

manly, and a necessary part of a rich, full life," and as 

such, invoked the fairness doctrine. The FCC went on to 

say any station which carries cigarette commercials must 

provide a "significant amount of time" for the other view

point. The type progreuraning and the cunount of time to be 

^Sanzhaf v. F.C.C., 405 F. 2d 1082, 1086(D.C. Cir. 
1968). 
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afforded would be a matter for the "good faith and reason-

cUole judgement" of the licensees. ̂ ^ 

The FCC affirmed its decision in a later ruling, 

saying cigarette advertising falls within the public 

interest responsibilities of a licensee, since cigarette 

advertising encourages the public to use a product that is 

habit forming and may in formai use be hazardous to health. 

The FCC stressed that the ruling was limited to one 

product—cigarettes, because of the public health hazards 

involved in cigarette smoking. Both governmental and pri

vate reports asserted that normal use of cigarettes was a 

threat to health. 

An interesting note in the decision was the concur-

ring opinion of Commissioner Lee Leovinger, who said, "No 

matter what the Commission now says about the distinction 

between cigarette advertising and other types of adver

tising, it is establishing the principle that the Fairness 

Doctrine applies to commercial advertising, as distinguished 

from paid politicai advertising. The Commission will be 

hard pressed to find a rational basis for holding that 

SS 
In Re Complaint Directed to Station WCBS-TV, New 

York, N.Y., Concerning Fairness Doctrine. 8 F.C.C. 2d 
381 (1967). 

56 
This view was supported by Congress when it 

enacted a law to prohibit ali cigarette advertising after 
January 1, 1971. (Public Law 91-222, 91st Gong., H.R. 
6543). 
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cigarettes differ from ali other hazards to life and 

health."^^ 

Banzhaf was only partially satisfied with the ruling. 

His complaint had been that anti-smoking forces should 

have been granted equal time. The case went to the United 

States Court of Appeals which affirmed the FCC's ruling. 

The court said licensees must devote a "significant amount" 

of time to anti-smoking forces, but it refused the request 

for equal time, saying such a measure would be an unneces-

sary intrusion upon the licensee's discretion. 

There were three separate areas the court dealt 

with in its decision to order reply time to counter cigar

ette advertising. The first matter concerned the applica

bility of the fairness doctrine to cigarette advertising. 

The court ruled cigarette advertising did enter the area of 

fairness, since the advertisements dealt with an issue of 

public importance, namely public health. The FCC, however, 

did not have to grant rebuttai time to cigarette manu-

facturers, since public health would not benefit from 

broadcasters who told the public smoking might not be 

58 dangerous. 

57 
In the Matter of Television Station WCBS-TV, 

New York, N.Y., Applicability of the Fairness Doctrine to 
Cigarette Advertising, 9 F.C.C. 2d 921, 954, (1967). 

^^405 F. 2d at 1103. 
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The FCC's obligation to define and enforce the public 

interest in broadcasting was another basis for the court's 

decision. The public interest in warning citizens against 

the danger of smoking had been shown in many federai gov

ernment publications. This interest also was reflected in 

the enactment of the Cigarette Labelling Act of 1965, 

which required each pack of cigarettes be printed with the 

warning "Caution: Cigarette Smoking May be Hazardous To 

Your Health." The court relied on the existence of a mas

sive federai policy to discourage cigarette smoking as a 

basis for ruling the Banzhaf decision could not be applied 

to future cases. Judge Bazelon emphasized the uniqueness 

of the public health factor in an effort to discourage any 

implication that the Banzhaf decision might become general-

ized. 

The court also used the First Amendment to enforce 

its decision. The court theorized that governmental inter-

vention in broadcasting is permissible when it is impos

sible to achieve meaningful broadcast debate on public 

59 issues. Judge Bazelon said: 

Even if some valued speech is inhibited by the 
ruling, the First Amendment gain is greater than the 
loss. A primary First Amendment policy has been to 
foster the widest possible debate and dissemination 
of Information on matters of public importance. That 
policy has been pursued by a general hostility toward 
any deterrents to free expression. The difficulty 

59 
Gillmor and Barron, 823. 
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with this negative approach is that not ali free 
speakers have equally loud voices, and success in 
the marketplace of ideas may go to the advocate 
who can shout loudest or most often.^^ 

The court said essentially that the "self-corrective" 

approach to the marketplace of ideas is no longer valid. 

A debate between cigarette advertisers whose advertise

ments amount to a sizable fraction of ali broadcast 

revenue and opponents of cigarette smoking with little 

financial power may be no debate at ali. 

It is important to define the Banzhaf decision in 

light of the court's ruling in Columbia Broadcasting 

System v. Democratic National Committee. Banzhaf was a 

case where reply time was sought to answer advertisements 

that broadcasters openly carried. The CBS decision, on 

the other hand, involved a claim for access to buy time 

for ideas that might not have had any relatlonship to 

62 
anything previously carried on the air. Banzhaf 

involved the right of reply to commercial advertising 

which contained "controversial issues of public impor

tance." The court recognized the need for opposing views 

to be heard, but did not grant a speclfic right of access 

to any group or individuai. Instead, the responsibility 

^^405 F. 2d at 1103. 

Gillmor and Barron, 823. 

^^Id., 869. 
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of informing the public would be left to the good faith 

of the licensees. 

In the CBS case the court ruled there was no right 

of access inherent in the First Amendment for paid public 

issue advertisements. The court did not consider editorial 

advertisements as controversial issues of public impor

tance and thus did not consider them applicable to fair

ness doctrine guidelines. The court did show some sensi

tivity to the problems of media censorship. In both 

cases, however, the court could not find any precedent for 

a speclfic right of access. 

In 1971, disregarding what the court had said con

cerning "uniqueness" of the Banzhaf case, two citizen 

groups sought to use the Banzhaf decision as a basis for 

a right of access. The Wilderness Society and Friends of 

the Earth filed a complaint with the FCC against NBC, 

alleging NBC had failed to fulfill fairness and public 

interest standards. Specifically, the complaint pertained 

to advertisements sponsored by the Standard Oli Company of 

New Jersey (Esso). The Wilderness Society and Friends of 

the Earth complained that the advertisements discussed 

only one side of controversial issues of public importance— 

the need to develop Alaskan oli reserves quickly and the 

companies' capability to develop and transport oli without 

environmental damage. Both the Wilderness Society and 
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Friends of the Earth contended that the environmental 

issues raised in Standard Oli Company's advertisements 

were treated superficially and gave only one viewpoint. 

NBC stated its policy was not to accept commercial 

material discussing controversial issues of public impor

tance. Standard's advertisements, NBC said, were con

sidered "institutional advertising." NBC also said the 

search for new oli deposits was not a controversial issue 

of public importance. 

The FCC disagreed with NBC, saying the fairness 

doctrine did apply to commercial advertisements which dis

cussed controversial issues of public interest. NBC was 

ordered to give the environmentalist groups time to 

1 63 reply. 

In a related effort, Friends of the Earth wrote a 

letter to WNBC-TV, New York City, complaining of the "spot 

advertisements for automobile and gasoline companies 

(which) constantly bombard the New York area viewers with 

pitches for large-engine and high-test gasolines which are 

generally described as efficient, clean, socially respon

sible, and automotively necessary." Friends of the Earth 

said the advertisements presented one side of the contro

versial issue of air pollution and fell within the FCC's 

63 
In Re Complaint of Wilderness Society and Friends 

of the Earth, 30 F.C.C. 2d 643 (1971). 



39 

rulings and the court's decision on cigarette advertis-
64 

ing. A public controversy existed, they said, between 

government officials, professionals and lay people con

cerned about health problems created by pollution, and 

the automobile manufacturers and oli companies. WNBC 

should be foreed to present the other side of the contro

versy, namely, the anti-auto pollution cause. Friends of 

the Earth asserted they were financially unable to pur

chase broadcast time but would make available to WNBC 

spot announcements presenting their position. 

WNBC's position was that the Banzhaf decision was 

limited solely to cigarette advertising and did not impose 

any fairness doctrine " . . . with respect to other product 

advertising." Further, WNBC said automobile and gasoline 

advertising were not related to any controversial issue 

of public importance. 

Friends of the Earth then filed a complaint with the 

FCC against WNBC "for failure to fulfill its 'fairness 

doctrine' and 'public interest' obligations with respect 

to automobile and gasoline advertisements." The FCC 

replied to Friends of the Earth by saying it would take 

no action against WNBC. The FCC said it recognized the 

serious environmental problems caused by automobiles, but 

^^See Banzhaf v. F.C.C., 405 F. 2d 1082 (1968). 
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also said the same problems might be true of other prod-

ucts or services, such as detergents, electric power, or 

disposable containers. The FCC represented itself as 

being without power to take the kind of action which could 

solve or alleviate the air pollution problems caused by 

automobiles. They also felt there was some question as to 

whether the commercials involved did present one side of 

a controversial issue. 

In reference to the Banzhaf case, the FCC said any 

measure to extend the cigarette ruling to commercial adver

tising would "undermine the present system which is based 

on product commercials, many of which have some adverse 

ecological effects." 

Friends of the Earth took their case to the United 

States Court of Appeals which rejected the FCC's asser-

tions and extended the Banzhaf ruling to the area of anti-

auto pollution. The court said the matters involved were 

indistinguishable from Banzhaf and ordered the FCC to give 

anti-pollution groups a "reasonable opportunity" to 

present their side of the pollution issue. The commer

cials in question did present one side of a controversial 

issue and were therefore subject to fairness doctrine 

guidelines. 

^^Friends of the Earth v. F.C.C., 449 F. 2d 1164 
(1971). 
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The Friends of the Earth access victory is signifi

cant because it successfully extended the Banzhaf ruling 

to other areas. The court said, in effect, that cigarette 

advertisments are not the only advertisements promoting a 

product that may endanger life.^^ 

The Banzhaf ruling was held inapplicable in another 

1971 case similar to Friends of the Earth. Two groups 

were involved—the Peace Committee of the Baltimore Meet

ing of the Religious Societies of Friends (Quakers) and 

the G.I. Association. The Quakers wrote to several tele

vision stations in the Washington area requesting free 

time to rebut announcements for the armed services. The 

stations declined to broadcast the Quakers' proposed 

announcements, but they ali offered to let members of the 

group appear on programs to discuss the questions of the 

draft and military service. The Quakers rejected the sta

tions' offers and filed a complaint with the FCC. 

The G.I. Association sent a letter to 27 radio and 

television stations in the San Francisco area requesting 

an opportunity to broadcast their views in opposition to 

military recruitment announcements. The stations denied 

the request, and the G.I. Association also filed a com

plaint with the FCC. 

Gillmor and Barron, 832. 
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The FCC, ruling simultaneously on the two issues, 

denied both groups' request for broadcast time. The 

broadcast licensees, in the FCC's view, did not act 

unreasonably in refusing the requests for time. To order 

licensees to grant broadcast time would " . . . disturb 

the judgement of each television and radio licensee." 

Both groups then filed suit in the United States 

Court of Appeals to seek reversai of the FCC ruling. The 

petitioners argued that the stations involved had refused 

to broadcast messages opposing military service or inform

ing the public of alternatives to military service, while 

at the same time airing recruitment announcements on 

behalf of the armed services. This refusai, in their 

opinion, was a violation of the fairness doctrine. 

The court rejected the claims of the Quakers and 

the G.I. Association. The court stressed the idea that 

the fairness doctrine was intended to be issue oriented 

and did not require identical treatment of both sides of 

an issue. 

. . . Under the fairness doctrine identical treat
ment of both sides of the issue is not necessary, 
as this would place an onerous and impractical 
burden on the licensees. A further difference, no 
individuai member of the public has the right of 
access to the air; the licensees may exercise 
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their judgement as to what material is presented 
and by whom.°' 

Ali that was required of licensees was to show that the 

point of view advocated by the Quakers and the G.I. Asso

ciation had been or was being presented on their stations 

The court said the basis for the fairness doctrine 

II . is that the American people must not be left unin-
6 8 

formed." In this instance, the court felt the public 

had been adequately informed of the Quakers' and G.I. 

Association's position concerning the Vietnam war. 

Unless casual viewing over the past seven years 
has been totally unrepresentative, it is our opinion 
that the undesirable features of military life have 
been displayed in virtually every living room in the 
country, frequently in full living (or dying) color, 
in the American television networks' endeavor to 
bring the Vietnam war and ali of its miseries home 
to the American people.^^ 

Furthermore, the court said the issue itself had 

never been clearly defined. In this case there were at 

least five issues being discussed—military recruitment, 

the draft, the Vietnam war, the morality of participation 

in war and the desirability of military service. These 

issues, even if not clearly differentiated in the case, 

had been exposed for several years on radio and television 

^^Green v. F.C.C., G.I. Association v. F.C.C., 447 
F. 2d 323, 328 (D.C. Cir. 1971). 

^^Id., 329. 

^^Id., 331. 
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The Quakers and the G.I. Association were denied broad

cast time because the broadcast media has already saturated 

the public with Information concerning the issues pertain-

ing to the Vietnam war.^^ 

The court also stressed the inapplicability of the 

Banzhaf ruling. Not every advertisement containing a con

troversial message calls for a response from those repre

senting the other side of the issue, the court said. 

Banzhaf was unique because of the serious hazards to health 

71 inherent in cigarette smoking. The anti-smoking forces 

had not had adequate representation on the broadcast media. 

Such was not the case, the court said, concerning the 

Vietnam war issue. 

A 1970 Court of Appeals decision resulted in an 

access victory for an Ohio union. The union successfully 

used the fairness doctrine as a basis for their access 

claim. The Retali Store Employees Union, Locai 880, was 

the bargaining agent for the employees of Hill's Depart

ment Store of Ashtabula, Ohio. In 1965 the union went on 

strike against Hill's and a boycott beginning there spread 

to other Hill's stores in the area. 

70 
Freedom of the Press, 183. 

^^447 F. 2d at 332. 
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During this period, Hill's regularly purchased radio 

broadcast time for advertising. Early in 1966, the union 

began to purchase one-minute spot announcements to seek 

public support for the boycott. The advertisements said 

a strike was in progress against the Hill's store in 

Ashtabula and urged listeners to respect the picket lines. 

As time passed, the union experienced a great deal of dif

ficulty in purchasing air time. Finally, radio station 

WREO refused to sell the union any more time. The union 

filed a complaint with the FCC against WREO for violations 

of the fairness doctrine. In response, the FCC took no 

action against WREO since it could find no controversial 

issue of public importance involved. 

WREO made an offer of free time to the union and 

Hill's for a discussion of the issues involved in the 

strike. The union rejected the offer and filed a petition 

with the FCC to deny renewal of WREO's license. The union 

said WREO's refusai to carry the union's advertisements 

while continuing to carry advertising for Hill's was a 

violation of the fairness doctrine. The FCC sided with 

its licensee, saying WREO had fulfilled its fairness doc

trine obligations by its offer of free air time for dis

cussion. 

The union took its case to the United States Court 

of Appeals in an effort to reverse the FCC's decision. 
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Judge Bazelon ruled that the strike and the union boycott 

were controversial issues of public importance within 

Ashtabula and therefore subject to fairness doctrine 

guidelines. The centrai purpose of the fairness doctrine, 

Bazelon said, was to insure both that the listening public 

is presented with Information regarding controversial 

issues of public importance, and that facts, analysis and 

argument " . . . supporting ali reasonable positions on a 

given issue are aired by the broadcasters." 

The judge continued by stating the primary responsi

bility of the FCC is to assure that broadcasters operate 

72 their stations in the public interest. It was a breach 

of public interest to carry the advertisements of one side 

of a labor dispute while keeping out the other side. The 

public interest was violated by WREO, which allowed Hill's 

to buy advertising promoting its merchandise and urging 

the public to shop there but refused to give Hill's 

striking employees the opportunity to "urge the public to 

join their side of the strife and boycott the employer." 

The decision resulted in a further extension of the 

Banzhaf ruling. In spite of the FCC's wish to limit the 

ruling solely to cigarette advertising, the important 

72 
Retali Store Employees Union Locai 880 v. F.C.C., 

436 F. 2d 248 (D.C. Cir. 1970). 
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factor would not be, in Judge Bazelon's view, whether 

7 "̂  

advertisements contained "implicit" messages. The con

tention that cigarette advertisements contained "implicit" 

pro-smoking views was essentially what John Bazhaf based 
u- 74 
his case on. 

It is difficult to make any general statements con

cerning the cases dealing with commercial advertising. 

The courts have ruled, however, that commercial advertising 

may contain controversial issues of public importance and 

become subject to fairness doctrine guidelines. The 

Banzhaf ruling concerning cigarette advertising has been 

expanded to include not only advertisements containing 

controversial issues but also advertising involving the 

"public interest." However, both the FCC and the courts 

seem content to use a case-by-case approach rather than 

formulating any definite guidelines. 

Although several groups have been able to achieve 

access victories in the courts, there has never been judi

cial recognition of a special right of access for any one 
75 group or individuai. In every instance the broadcast 

73 
Freedom of the Press, 156. 

"̂̂ See Banzhaf v. F.C.C. , 405 F. 2d 1082 (D.C. Cir. 
1968) . 

75 
An exception to this statement is Uhlman v. Sherman 

22 Ohio N.P. (n.s.) 225, 31 Ohio Dee. 54 (C.P. 1919). 
This case will be discussed in a later chapter. 
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licensees remained the party which was responsible for 

deciding how opposing views should be broadcast. 



CHAPTER IV 

THE PRINT MEDIA AND ACCESS TO ADVERTISING 

Before beginning a discussion of access to newspapers 

and other print media not subject to government regulation, 

it is necessary to consider some important distinctions 

between the broadcast media and the print media. Broadcast 

licensees are governed by the Federai Communications Com

mission, a government agency organized in 1934 to regulate 

the dlstribution of radio broadcast licenses. It was felt 

such an agency was needed in order to insure proper super-

vision of the air waves. Theoretically, the public owns 

the limited number of air waves and broadcast licensees 

are obliged to operate in the public interest. 

The public has no such control over newspapers. A 

newspaper is strictly a private enterprise and has no 

obligation to operate in the public interest. The Supreme 

Court said in Columbia Broadcasting System v. Democratic 

National Committee,"The power of a privately owned news

paper to advance its own politicai, social, and economie 

views is bounded by only two faetors: First the accep-

tance of a sufficient number of readers and hence 

^̂  TEXAS TECH LIBRARY 
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advertisers—to assure financial success; and second, the 

journalistic integrity of its readers and publishers."^^ 

If a newspaper owes no obligations to its readers 

except those which are necessary for it to remain in busi

ness, do members of the public have any right of access 

to the paper? This chapter will consider the question of 

access to newspaper advertising. 

The vast majority of the cases involving the right 

to purchase newspaper advertising have held that a news

paper is not a public utility and thus has the freedom to 

reject the advertisement regardless of the objectives of 

77 those seeking access. Proponents of a right of access 

to newspapers argue that a newspaper is a private enter

prise affected with a public interest and should be given 

a quasi-public status. This argument is based on several 

court cases dealing with First Amendment rights. 

The following two cases serve to illustrate the idea 

that there is a constitutional right of access to a public 

78 facility in order to reach a broad audience. 

^^412 U.S. at 115. 

77 
J. Barron, Access to the Press—A New First Amend

ment Right. 80 Harvard Law Review 1641, 1667 (1967) 
(hereinafter referred to as Access to the Press. 

78 
Freedom of the Press, 99. 
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A 1967 court decision involving the use of a public 

facility for communication purposes is closely related to 

the access question. The Students for a Democratic Society 

sought to buy advertising space in the subway, a publicly 

Q̂ ĝ<̂  building, from the New York City Transit Authority. 

The advertisement showed a picture of a scarred child. 

The text of the advertisement was, in part: 

WHY ARE WE BURNING, TORTURINO, KILLING THE PEOPLE 

OF VIETNAM?—TO PREVENT FREE ELECTIONS. 

PROTEST this anti-democratic war. 

WRITE President Lyndon B. Johnson 

The White House, Washington, D.C. 

GET THE STRAIGHT FACTS 

WRITE 

Students for a Democratic Society 

119 Fifth Avenue, New York, N.Y. 10003 

This 10-year-old girl was burned by napalm bombs. 

The Transit Authority's advertising department 

replied to the SDS by saying no space was available for 

the posters. In addition, the posters were considered 

too controversial. The company's policy was to "refrain 

from accepting ads which would be objectionable to large 

segments of the population." 
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The SDS filed suit in federai court and asked that 

the Transit Authority be required to accept their posters 

for display. The subway argued that their advertising 

was limited to commercial advertising, public service 

announcements and politicai advertising in connection with 

elections. The SDS posters, they said, did not fall 

within any of these categories. The Transit Authority 

also said the posters were "provocative" and "inflammatory" 

and would be likely to cause disturbances and endanger the 

safety of subway passengers. 

The court did not agree with the Transit Authority. 

There was no proof, the court said, that the posters would 

79 present a "clear and present" danger to the safety of 

the subway passengers. Thus the guarantee of freedom of 

speech under the First and Fourteenth Amendments would 

extend to the posters. 

The court also reasoned that although the Transit 

Authority might refuse ali posters for display, it could 

not accept some posters and refuse others. Such action 

constituted a violation of the First Amendment guarantee 

of freedom of speech. 

^See Schenck v. U.S., 249 U.S. 47, 52 (1919). 

80 . 
Kissenger v. New York City Transit Authority, 274 F, 

Supp. 438 (1967). 
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In a similar case, the Fifth Avenue Vietnam Peace 

Parade Committee and the Veterans and Reservists to End 

the War in Vietnam sought access to a bus terminal operated 

by the Port of New York Authority to distribute leaflets 

protesting the Vietnam war. Ronald Wolin and five others 

had entered the terminal to pass out their llterature when 

they were approached by bus terminal authorities and asked 

to leave. The authorities threatened arrest if Wolin and 

his companions refused. 

Wolin wrote to the manager of the bus terminal to 

request permission "to conduct free speech actlvities in 

the public areas of the Port Authority Bus Terminal." The 

terminal mémager denied Wolin's request, basing his action 

on the regulations governing use of the terminal. The 

policy of the Port Authority was to deny permission to ali 

groups wishing to conduct demonstrations or distribute 

leaflets. Further, the manager threatened arrest if Wolin 

or other members of his group persisted in their effort to 

protest inside the terminal. 

Wolin brought suit in district court and won the 

right to enter the bus terminal. The court said since the 

building was dedicated to public use it was an appropriate 

81 place for free speech actlvities. 

H^olin V. Port of New York Authority, 268 F. Supp. 
855 (S.D.N.Y. 1967). 
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On appeal, the United States Court of Appeals 

affirmed the lower court decision. The court said the 

Port Authority had consistently denied access to those 

seeking to use the bus terminal as a forum for expression. 

The court also said the bus terminal was an appropriate 

place for expression of the war protesters' views. To 

"deny access to politicai communication," the court said, 

would be "an anomalous inversion of our fundamental 

values."^^ 

The court in the Logan Valley case took the concept 

of access even further by ruling a right of access existed 

even for privately owned facilties. 

The Logan Valley Mail contained a supermarket owned 

and operated by Weis Markets. Members of Amalgamated Food 

Employees Union Locai 590 began picketing the market to 

protest Weis Markets' hiring of non-union employees. The 

Pennsylvania Supreme Court held that the picketers' conduct 

was an unlawful trespass on the supermarket owner's 

property. 

The United States Supreme Court reversed the decision, 

saying the picketers had a First Amendment right to enter 

83 a privately owned shopping center. The court refused to 

^ Wolin V. Port of New York Authority, 392 F. 2d 83 
(2d Cir. 1968). 

83 
Amalgamated Food Employees Union Locai 590 v. 

Logan Valley Plaza, Inc., 391 U.S. 308 (1968). 
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permit the defense of private property to shield the use 

of Logan Valley Mail for communication purposes. The 

court concluded " . . . under some circumstances property 

that is privately owned may, at least for First Amendment 

85 purposes, be treated as though it were publicly held." 

The previous cases have served to illustrate the 

principle that there is a right of access to public 

facilities (and in some instances, private facilities) 

86 for the purpose of expression. Could the concept of 

private facilities being treated as public facilities 

(Logan Valley) be carried over to newspapers? Apparently 

not, as demonstrated in recent cases involving access to 

newspaper commercial advertising. 

In Bloss V. Federated Publications the Michigan 

Court of Appeals held that a newspaper was strictly a pri

vate enterprise and not a business affected with a public 

interest. Bloss, the owner of the Eastown Theatre in 

Battle Creek, Michigan, requested the Battle Creek 

Enquirer and News be ordered to accept his advertisements 

concerning the showing of adult movies. The newspaper had 

previously published the advertisements, but notified 

84 
Gillmor and Barron, 603. 

85 
391 U.S. at 316, quoting Marsh v. Alabama, 326 U.S 

501 (1946). 
86 
See Wolin v. Port of New York Authority, 392 F. 

2d 83 (2d Cir. 1968). 
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Bloss by letter that it would not accept any more Eastown 

Theatre advertising. The Enquirer and News said it did 

not wish to accept advertisements containing "suggestive 

or purient" material. The newspaper also said Bloss' 

advertisements required "extensive editorial effort" by 

its employees to meet the Enquirer and News' published 

standards. 

Bloss argued that the newspaper was effected with a 

public interest because of the community's dependence on 

it. The Battle Creek Enquirer and News was the only daily 

newspaper published in the area and served as the only 

source of locai news, news of government proceedings, sales 

of county and municipal bonds and notices of bids for 

public contracts. The newspaper was also the only source 

87 of commercial advertising for area businesses. 

On appeal, the Michigan Supreme Court affirmed the 

ruling of the Michigan Court of Appeals. The court said 

the publisher of the only newspaper in town was not 

required to print Bloss' advertisements. Although the 

decision was certainly a defeat for access, there was 

some dissent among the Michigan Supreme Court justices. 

Justice Adams strongly disagreed with the idea that news

paper publishers have an absolute right to deny advertising 

87 
Bloss v. Federated Publications, 145 N.W. 2d 800 (1966). 
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space to anyone as they see fit. In his dissenting 

opinion Justice Adcuns said: 

Certainly our decision should not be so broadly 
stated as to preclude future plaintiff politicai 
candidates, commercial enterprises, governmental 
units—from the right to insist upon access to news
paper coverage upon equal terms where a newspaper 
controls the sole means of daily paid printed com
munication within a given area and the newspaper has 
held itself out generally to the public as affording 
such means of communication subject to its rules amd 
regulations.^° 

In another case involving access to newspaper adver* 

tising, the Chicago Tribune refused to publish an adver

tisement submitted by the Amalgamated Clothing Workers 

Union. The union was involved in a dispute with a locai 

department store, Marshall Field and Co., regarding the 

sale of imported men's and boys' clothing. The union*s 

position was the unrestricted sale of imported clothing 

might eliminate jobs for American clothing manufacturing 

workers. The union wished to present the message to the 

American public to refrain from buying imported clothing 

until the exporting nations agreed to place quotas on the 

amount of clothing sent to the United States. 

To explain its position, the union submitted £ui 

advertisement for publication in the Chicago Tribune. 

88 
Bloss V. Federated Publications, Inc., 157 N.W. 

2d 241, 244 (1968). 
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The advertisement was titled "You bet we're picketing 

Marshall Field and Co." and said: 

Marshall Field and Company and other retailers 
insist on carrying, in ever-increasing amounts, 
foreign made clothing, produced overseas (in some 
cases by 14 and 15-year-old girls) and produced by 
those being paid as little as 8 cents an hour in 
Hong Kong to as low as 50 cents an hour in Europe. 
Our people have fought for decent wages and a decent 
standard of living. 

We've been called the largest employer of 
minority groups in the nation. If it were not for 
the hundreds of thousands of jobs in the apparel 
field, where would our people go for jobs? 

The newspaper refused to publish the advertisement 

relying on a sentence in its Advertising Acceptability 

Guide. 

The Tribune does not accept advertising which, 
in its judgement, contains attacks of a personal, 
racial or religious nature, or which reflects 
unfavorably on competitive organizations, institu
tions, or merchandise. 

The union then filed suit against the Chicago Tribune, 

contending that the newspaper's refusai to publish the 

advertisement violated the union's constitutional rights 

to free speech and equal protection. 

The court said the Tribune had the right to reject 

any advertisement since an actual contract had not been 

made with the party submitting the advertisement. The 

court said general advertising aimed at the public is not 

an offer to enter a contract. The Tribune had never 

extended an offer to the general public "to publish any 
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lawful advertisement which is submitted for publication by 

a party who is willing and able to pay the standard adver

tising rate." 

The court conceded that an earlier case (Logan 

Valley) had upheld a right of access to a privately-owned 

shopping center. The difference in the Chicago Tribune 

case was that the defendant happened to be a newspaper and 

as such, should be treated with "special constitutional 

regard," according to Judge Marowitz. The press, in Judge 

Marowitz's view, has been given a unique protection not 

granted to any other private industry or organization. 

Thus, an attempted regulation of the press "stands in a 

different constitutional light and must be viewed differ-

ently than regulation of other forms of private commerce 

89 and association." 

Judge Marowitz viewed the First Amendment as a con

stitutional attempt to permanently protect the newspaper 

industry. However, the First Amendment does not actually 

treat the press itself with special constitutional regard. 

Rather, it grants constitutional protection to freedom of 
Q A 

the press. It is this distinction that Judge Marowitz 

and other courts have overlooked. Freedom to publish, not 

89 
Chicago Joint Board, Amalgamated Clothing Workers 

V. Chicago Tribune Co., 307 F. Supp. 422 (N.P. 111. 1969). 
90 
Gillmor and Barron, 583. 
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freedom to censor, is guaranteed by the First Amendment. 

Freedom of the press, however, carries with it the respon

sibility to give the public the Information needed to 

intelligently participate in a democracy. When newspaper 

editors and publishers fall to meet this responsibility 

by shutting out one side of a public issue, where does 

their freedom end? Apparently, the courts regard news

papers' freedom to publish as more important than the 

rights of private citizens who wish to make their voices 

heard in the marketplace of ideas. 

Judge Marowtiz concluded his opinion by saying any 

right of access enacted would have to come from the legis

lative branch of government, since the judicial system 

could find no precedent for acknowledging such a right. 

However, if such a right of access did exist with regard 

to newspapers, the judge said it would be easier for a 

newspaper to comply with an access standard than a broad

caster since broadcast time is a more finite commodity than 

newsprint. The defect in the clothing workers' argument 

was that no such rule of access existed. "The right of 

free speech," Judge Morowitz concluded, "was never intended 

92 to include the right to use the other fellow's presses." 

91 
Freedom of the Press, 16 

^^307 F. Supp. 422 at 429. 
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Another now-famous case involving editorial adver

tising was decided in 1964. Although the case was basi-

cally a libel suit, the decision contained some important 

implications for access. 

Sullivan, a city commissioner of Montgomery, Alabama, 

brought suit in a state court alleging he had been libeled 

by an advertisement in the New York Times. The advertise

ment supported the use of nonviolent demonstrations by 

southern Negroes in support of their constitutional rights. 

Included in the advertisement were statements (some of 

which were false) about police action allegedly directed 

against students who had participated in a civil rights 

demonstration and against a leader of the civil rights 

movement (Dr. Martin Luther King). Sullivan claimed the 

statements referred to him because his officiai duties 

included supervision of the Montgomery police department. 

The jury found for Sullivan and the state Supreme Court 

affirmed. 

The United States Supreme Court reversed the deci

sion, saying a state could not award damages to a public 

officiai for defamatory falsehood relating to his officiai 

conduct unless "actual malice" could be proven—that the 

statement was made with knowledge of its falsity or with 

"reckless disregard" of whether it was true or false. 
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Sullivan also contended that the constitutional 

guarantees of freedom of speech and of the press were 

inapplicable in his case because the supposedly libelous 

statements were published as part of a paid commercial 

advertisement. The court disagreed—freedom of the press 

was involved. The advertisement in question was not a 

true "commercial" advertisement, since it contained Infor

mation, expressed opinion, related grievances and sought 

financial support on "behalf of a movement whose existence 

and objectives are matters of hlghest public interest and 

concern." In Justice Brennan's opinion, the fact that the 

Times was paid for publishing the advertisement was 

immaterial. Any other conclusion, Brennan said, would dis

courage newspapers from carrying editorial advertising and 

shut off an outlet for persons who do not have access to 

publishing facilities v/ho wish to exercise their freedom 

of speech even though they are not members of the press. 

The effect of such action would be to prevent "the widest 

possible dissemination of Information from diverse and 

93 antagonistic sources." 

While the decision did not remove any of the barriers 

to a right of access, New York Times v. Sullivan did grant 

some First Amendment protection to paid social and 

"̂̂ New York Times v. Sullivan, 376 U.S. 254 (1964), 
quoting A.P. v. U.S. 326 U.S. at 20. 
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editorial advertising. The major effect of the decision, 

however, was to greatly diminish libel laws for the bene

fit of defendant newspapers. The court assumed that 

reducing exposure to libel litigation would remove 

restraints on expression and lead to important debate over 

public issues. The actual effect of the decision was to 

continue newspapers' freedom at the expense of private 

94 citizens* rights. Granting newspapers relative immunity 

from libel actions without imposing an obligation that they 

provide space for reply does not encourage debate but 

rather becomes "judicially supported monologue or, worse, 

95 harangue." 

The courts have consistently supported the idea that 

newspapers are strictly a business enterprise. Newspapers 

have never been given any type of "public" status, 

although quite often they may be the only means of mass 

advertising and Information in a community. It would 

appear that a newspaper's freedom to publish supercedes 

the right of an individuai to make his views known through 

the use of newspaper advertising. No newspaper has an 

obligation to accept a particular advertisement for 

94 
Barron, Access to the Press, 1657. 

95 
J. Barron, An Emerging First Amendment Right of 

Access to the Media, 37 George Washington Law Review 487, 
502 (1969) (herinafter cited as First Amendment Right of 
Access) . 
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publication and at present the courts have sho%m little 

inclination to support a judicial right of access to 

advertising. 



CHAPTER V 

THE PRINT MEDIA AND THE QUESTION OF FAIRNESS 

In Columbia Broadcasting System v. Democratic 

National Committee, Justice Brennan expressed this 

opinion: "The genius of the First Amendment . . . is that 

it has always defined what the public ought to know by 

9 6 permitting speakers to say what they wish." How valid 

is that idea in regard to a modem newspaper? Newspaper 

editors and publishers have no legai obligation to permit 

any speaker space to state his views. In fact, the courts 

have made this distinction between braodcasters and news

paper publishers. 

A broadcaster seeks and is granted the free and 
exclusive use of a limited and valuable part of the 
public domain; when he accepts that franchise it is 
burdened by enforceable public obligations. A news
paper can be operated at the whim and caprice of its 
owners. . . ,^' 

This chapter will consider the concept of a public right 

of access to the print media. 

The letters-to-the-editor column has generally been 

thought of as a way for the average citizen to make his 

^^421 U.S. at 191. 

97 
Office of Communication of the United Church of 

Christ v. F.C.C., 359 F. 2d 994, 1003 (D.C. Cir. 1966) 
(emphasis added). 

65 
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views known to a mass audience. No newspaper, however, 

has an obligation to print any speclfic letter sent to it. 

A 1953 case sought to establish a right of access to 

the letters-to-the-editor column. Baker Wall sued the 

Tulsa World for its refusai to print his letter. Wall 

contended the World had breached a contract with him and 

had "arbitrarily failed, neglected and refused to publish 

said letter in accordance with its promise and offer." 

Wall claimed his letter conformed to the standards set 

forth in the World's letters-to-the-editor column heading: 

Please keep your letters as short as possible— 
due to space limitations, it is impossible to pub
lish lengthy Communications. Letters sent to the 
Tulsa World "Voice of a Free People" column cannot 
be returned. Ali letters must be signed and the 
address of the writer given; initials will be used Q^ 
in publication, however, if the writer so requests. 

Wall also claimed the World was a Republican newspaper and 

discriminated against Democrats. He said the World 

accepted the subsidy of the United States government that 

enabled it to use a second class mail rate. Wall said his 

taxes (and the taxes of others) helped support the subsidy 

on the theory that the newspaper would "transmit Informa

tion of every kind fairly and impartially to ali its 

readers." 

^^Wall V. World Publishing Co., 263 P. 2d 1010, 1011 
(Okla. 1953). 
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The court rejected Wall's claims. There was not an 

expressed promise on the part of the World to publish 

every letter received. An invitation by a newspaper to 

its readers to write letters concerning matters of public 

importance is not an offer to publish the letters 
99 received. 

In the broadcast media, an individuai who is per

sonally attacked has an opportunity to respond to the 

attack through the provisions of the fairness doctrine. 

There is no such right of reply with regard to the print 

media. Only two states, Nevada and Florida, have had any 

type of right of reply laws on their books. 

The Nevada law holds that a newspaper or periodical 

must print the reply submitted by a person "named or other-

wise designated" in an earlier press account. The person 

must submit his reply to the publication involved, which 

is required to print the reply in the next issue. The 

reply must be given "a like position and space" as was 

given the originai statement. Failure to comply with the 

law subjects publishers to a fine of $100 or $1,000 or up 

to six months imprisonment in the county jail. The Nevada 

^\all v. World Publishing Co., 263 P. 2d 1010 
(Okla. 1953). 
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law has been invoked only twice, once in the 1920's and 

once in 1949."^°^ 

Florida's right of reply law was declared unconsti

tutional in a 1974 Supreme Court decision. The issues in 

the case began two years earlier. Pat L. Tornillo, Jr. 

was the executive director of the Classroom Teachers Asso

ciation, a teachers' collective bargaining agent. 

Tornillo was also a candidate for the Florida House of 

Representatives. On September 20, 1972 and again on Sep

tember 29, the Miami Herald printed editorials which were 

criticai of Tornillo's candidacy. 

The text of the September 20 editorial was: 

The State's Laws and Pat Tornillo 

LOOK Who's upholding the law! 

Pat Tornillo, boss of the Classroom Teachers 
Association and candidate for the State Legislature 
in the October 3 runoff election, has denounced his 
opponent as lacking "the knowledge to be a legis-
lator, as evidenced by his failure to file a list 
of contributions to and expenditures of his campaign 
as required by law." 

Czar Tornillo calls "violation of this law 
inexcusable." 

This is the same Pat Tornillo who led the CTA 
strike from February 19 to March 11, 1968, against 
the school children and taxpayers of Dade County. 
Cali it what you will, it was an illegal act against 

R. Bottini, Access to the Press—A New Right? 
Freedom of Information Center Report No. 216, University 
of Missouri at Columbia, 1969. 
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the public interest and clearly prohibited by the 
statues. 

We cannot say it would be illegal but certainly 
it would be inexcusable of the voters if they sent 
Pat Tornillo to Tallahassee to occupy the seat for 
District 103 in the House of Representatives. 

The September 29 editorial read: 

FROM the people who brought you this—the teacher 
strike of 1968—come now instructions on how to vote 
for responsible government, i.e., against Crutcher 
Harrison and Ethel Beckham, for Pat Tornillo. The 
tracts and blurbs and bumper stickers pile up daily 
in teachers' school mailboxes against continuing 
pouts that the School Board should be delivering ali 
this at your expense. The screeds say the strike is 
not an issue. We say maybe it wouldn't be were it 
not a part of a continuation of disregard of any and 
ali laws the CTA might find aggravating, whether in 
deflance of zoning laws at CTA Towers, contracts and 
laws during the strike, or more recently state pro-
hibitions against soliciting campaign funds amongst 
teachers, CTA says fie and try and sue us—what's 
good for CTA is good for CTA and that is naturai law. 
Tornillo's law, maybe. For years he has been kicking 
the public shin to cali attention to his shakedown 
statemanship. He and whichever acerbic prexy is in 
alleged office have always felt their private ventures 
so chock-full of public weal that we should leap at 
the chance to nab the tab, be it half the Glorious 
Leader's salary or the dues checkoff on anything else 
except perhaps milieage on the staff hydrofoil. Give 
him public office, says Pat, and he will no doubt 
live by the Golden Rule. Our translation reads that 
as more gold and more rule.-̂ -̂̂  

In response to the editorials Tornillo demanded the 

Herald print his replies. The newspaper refused and 

Tornillo brought suit in Dade County Circuit Court. 

Miami Herald Publishing Co. v. Tornillo, 41 L. Ed 
2d 730, 733 (1974). 
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Tornillo based his right of reply on Florida Statute 

104.38. The statute read: 

If any newspaper in its columns assails the per
sonal character of any candidate for nomination or 
for election in any election, or charges said candi
dates with malfeasance or misfeasance in office, or 
otherwise attacks his officiai record, or gives to 
another free space for such purpose, such newspaper 
shall upon request of such candidate immediately 
publish free of cost any reply he may make thereto 
in as conspicuous a place and in the same kind of 
type as the matter that calls for such reply, pro
vided such reply does not take up more space than 
the matter replied to."'-̂ ^ 

The Circuit court found the right of reply statute 

unconstitutional since it served to "restrict and stifle 

protected expression." Dictating what a newspaper must 

print, the court said, was no different from dictating 

103 what it must not print. 

Tornillo appealed his case to the Florida Supreme 

Court, which overturned the circuit court decision. The 

state supreme court felt the right of reply statute 

enhanced rather than abridged the freedoms of speech and 

press. The court emphasized the cruciai difference 

between right of reply legislation and direct restraints 

104 on content which the First Amendment guarded against. 

102 
Tornillo V. Miami Herald Publishing Co., 287 So. 

2d 78 (Fla. 1973). 
^^^41 L. Ed. 2d at 734. 

104 
Gillmor and Barron, 600. 
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The statute assures, and does not abridge, the 
right of expression which the First Amendment guaran
tees. The statute supports the freedom of the press 
in its true meaning—that is, the right of the reader 
to the whole story, rather than half of it—and with
out which the reader would be "blacked out" as to the 
other side of the controversy. 

The need for fair elections was another thought 

the court's decision. The court said the right of reply 

statute was never intended to punish or censor the press 

but rather serve as part of the task of maintaining fair 

and free elections. In 1913, when Statute 104.38 was 

enacted, the Florida Legislature decided newspaper owners 

had such politicai power that they could effectively 

diminish a candidate's chances for election if they chose 

to attack him verbally. To insure campaign fairness, the 

assailed candidate had to be given an equal opportunity to 

respond. Otherwise, not only the candidate would be hurt 

but the people as well, would be deprived of both sides of 

the controversy. 

Further, the right of reply law was designed to add 

to the flow of Information and ideas. It could not be 

considered as prior restraint since no specified newspaper 

content was excluded. Nothing was actually prohibited. 

Rather, the law required, in the interest of full and fair 

discussion, additional Information. 

The court also based its decision on the growing 

concentration of media ownership. Private censorship among 
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those in control of the Communications media was jeopar-

dizing the public's right to know ali sides of a contro

versy. 

Through consolidation, syndication, acquisition 
of radio and television stations and the demise of 
vast numbers of newspapers, competition is rapidly 
vanishing and news corporations are acquiring monopo-
listic influence over huge areas of the country. 

True freedom of expression was retained by the 
people through the First Amendment for ali the people 
and not merely for a select few. The First Amendment 
did not create a privileged class which through a 
monopoly of instruments of the newspaper industry 
would be ahle to deny to the people the freedom of 
expression which the First Amendment guarantees.-^^ 

The court used many of the arguments in the Red Lion 

decision to give the Miami Herald a quasi-public status. 

The Herald was not totally dependent on electronic media 

as were the publishers in Red Lion. Nevertheless, news

paper publishers would probably perish without the elec

tronic Communications media. The Herald used telegraph 

wires and the airwaves (which belong to the public) to 

transmit news. In chain newspaper operations even edito

rials, the court said, are written in one place and trans-

roitted electronically to another. Since the Micuni Herald 

used the public airwaves the court considered it a quasi-

public organization. For the first time, the court 

105 
287 So. 2d at 83 (emphasis supplied). 
See Red Lion Broadcasting Co., Inc. v. F.C.C.; 

United States~v. Radio Television News Directors Associa
tion, 395 U.S. 376 (196^). 
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considered newspaper owners in the same light as the 

broadcasters in Red Lion.^^^ 

The fact that the Herald was a private business did 

not give it the right to take away the First Amendment 

rights of citizens. In the words of an earlier Supreme 

Court decision: 

Ownership does not always mean absolute dominion. 
The more an owner, for his advantage, opens up his 
property for use by the public in general, the more 
do his rights become circumscribed by the statutory 
and constitutional rights of those who use it.^^® 

The Florida decision was a short-lived access vic

tory. In a 9-0 decision, the United States Supreme Court 

overturned the Florida decision. The Supreme Court said 

Florida's right of reply statute violated the First 

Amendment guarantee of a free press, since éuiy form of 

government compulsion on a newspaper to publish is uncon

stitutional. 

The court did show some sensitivity toward the prob

lem of media censorship and acknowledged Tornillo*s argu

ment that the "marketplace of ideas" is, in reality, a 

monopoly controlied by the owners of the market. However, 

the court said to implement an enforceable right of access 

would necessarily cali for some mechamism. If that mecha-

nism was government coercion, a controntation would arise 

107 
"'287 So. 2d at 86. 
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Marsh v. Alabama, 326 U.S. 501 (1946). 
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between the access law and the provisions of the First 

Amendment. It would be virtually impossible, the court 

said, to legislate press responsibility. 

The court said the Florida statute operated as a 

command "in the same sense as a statute or regulation for-

bidding appellant from publishing specified matter." 

Apparently the court saw a distinction between the right 

of reply law and Florida Statute 770.02, a retraction 

statute. The retraction statute involved compulsion on 

the part of editors no less than the right of reply statute. 

The provisions of the retraction statute gave the publisher 

a choice-publish the retraction or pay punitive damages. 

There is no difference between a retraction statute and a 

right of reply statute, both of which compel newspaper 

publishers to print speclfic items. Yet the constitution-

109 ality of retraction statutes is generally assumed. 

If a right of access was enacted, according to the 

court, editors would shy away from controversial stories 

and perhaps reduce politicai and electoral coverage. This 

possibility seems rather remote when compared to the deci

sion in New York Times v. Sullivan. The purpose of the 

New York Times decision was to give newspapers relative 

immunity from libel action in order to encourage open, 

1 OQ 

Gillmor and Barron, 605. 
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robust debate. Quite the opposite effect has occurred— 

newspapers have grown more powerful and less open. Yet 

the Supreme Court rejected the opportunity in Tornillo 

to make the press more responsive to those it is supposed 

to serve. 

Justice White, in his concurring opinion, echoed the 

sentiments of many who feared the growing monopoly of media 

control. 

The press is the servant, not the master, of the 
citizenry, and its freedom does not carry with it an 
unrestricted huntlng license to prey on the ordinary 
citizen. 

To me it is a near absurdity to so deprecate indi
viduai dignity . . . and to leave the people at the 
complete mercy of the press, at least in this stage 
of our history when the press . . . is steadily becom-
ing more powerful and much less likely to be deterred 
by the threats of libel suits.̂ -̂ -̂  

In a 1943 Federai court decision, Judge Learned Hand 

said the First Amendment "presupposes that right conclu

sions are more likely to be gathered out of a multitude of 

tongues, than through any kind of authoritative selection. 

To many this is, and always will be, folly, but we have 

112 staked upon it our ali." The Supreme Court's decision 

For a good discussion of New York Times v. Sullivan 
and its effect on newspapers, see Chapter I in Barron, 
Freedom of the Press. 

41 L. Ed. 2d at 744 (emphasis added). 

112 
United States v. Associated Press, 52 F. Supp. 

362, 372 (D.C.S.D.N.Y. 1943). 
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in Tornillo served to further reduce that "multitude of 

tongues." 

Only two cases have ever recognized a right of access 

to the print media. In 1970, a Federai court upheld a 

limited right of access to a magazine. The Radicai Lawyers 

Caucus, a group of Texas attorneys, sought to place an 

advertisement in the Texas Bar Journal. The group sought 

to publicize a caucus they were planning to hold during 

the annual convention of the State Bar. The purpose of 

the advertisement was to. inform Bar members the Radicai 

Lawyers had rented a hotel suite at the convention and 

were planning to hold discussions concerning a variety of 

national issues. 

The Texas Bar Journal refused the advertisement on 

the grounds it was "politicai." The State Bar, which pub

lished the Journal, was "a creature of statute" and "an 

agency of the State of Texas." To allow politicai adver

tising for publication, the Journal said, would "injure 

the State Bar's public image of integrity, disinterested-

ness, cuid professionalism. " 

The court did not agree. It was a denial of free 

speech and a violation of the equal protection clause, the 

court said, for a state agency to accept and publicize 

commercial advertisements while refusing editorial and 

politicai advertising. 
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The court also said the real reason the Texas Bar 

Journal refused to accept the advertisement was due to 

its content and not to any general prohibition against 

accepting politicai advertisements. Such action by a 

state agency amounted to "government censorship of speech" 
I l o 

and a violation of equal protection. 

The Radicai Lawyers Caucus case represents the first 

legai recognition of access to a magazine. Since the Bar 

Journal was published by a state agency, it was possible 

for the court to regard the denial of access to it as 

invalid state action. The distinction in this case was 

the Bar Journal was not privately owned. However, the case 

shows the principles of access are applicable to print 

media other than the daily newspaper. 

The only case to recognize a right of access to a 

newspaper was a 1919 lower Ohio court decision. A merchant 

sued the Cresent Publishing Company, publisher of the sole 

community newspaper, for its refusai to accept his adver

tising. The merchant, Uhlman, claimed the newspaper was a 

quasi-public corporation and as such was obligated to treat 

its customers in a nondiscriminatory fashion. 

The court agreed. Other quasi-public businesses, such 

as railroads, telephone companies, auid gas and water 

113 
Radicai Lawyers Caucus v. Pool, 324 F. Supp. 268 (W.D. Tex. 1970). 
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coii^anies usually held a monopoly in the community. As 

such, the law placed a greater obligation on them to 

provide necessary public services than on other less essen-

tial enterprises. The court considered the town's only 

newspaper as a quasi-public concern and ruled it must apply 

the same standards to ali advertisers. Uhlman was granted 

a mandatory injunction requiring the newspaper to publish 

his advertisements. 

The case of Uhlman v. Sherman is an exception to the 

rule. In the overwhelming majority of cases involving 

access to newspapers, the courts have failed to recognize 

the idea of newspapers as quasi-public businesses. 

' A typical example of the courts* attitude toward 

newspapers* freedom is demonstrated in Associates and 

Aldrich Company v. Times Mirror Company. Associates émd 

Aldrich, a motion picture production compcuiy, filed suit 

against the publisher of the Los Angeles Times to prohibit 

the Times from censoring or otherwise advertising copy for 

the movie "The Killing of Sister George." 

Associates and Aldrich claimed the Times' interfer-

ence with their advertising violated the public*s right to 

know. The company also said the Times has "attained a 

substantial monopoly in southern California." In Los 

Freedom of the Press, 22. 
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Angeles and four surrounding counties, the Times accounted 

for 80 percent of ali moming daily circulation (in 1964). 

Because of its powerful controlling position, Associates 

and Aldrich said the newspaper occupied a "quasi-public 

position" such as any other public service business and 

was "subject to control for the public good." 

The court disagreed. In its opinion, a newspaper is 

not a governmental agency subject to regulation and there

fore cannot be foreed to publish any advertisement it does 

not choose to publish. Further, the court said there is 

no difference between forcing a publisher to print material 

he does not wish to print and prohibiting a newspaper from 

printing news or other material. Or, in other words, 

any right of access to advertising would automatically 

invoke prior restraint. 

Unlike broadcasting, the court said, the publication 

of a newspaper is not a government conferred privilege. A 

newspaper is strictly a business enterprise. The fact that 

newspapers are also regarded as "public servants" has not 

placed any limitations on their power. 

115 
Associates and Aldrich Co. v. Times Mirror Co., 

440 F. 2d 133 (9th Cir. 1971). 
^ The Supreme Court has substeintiated this idea. 

See Miami Herald Publishing Co. v. Tornillo, 41 L. Ed. 
2d 730 (1974). 
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However, the government has stepped in instemces 

where a newspaper was participating in an illegal act. In 

1951, the Supreme Court ruled it was a violation of the 

Sherman Anti-trust Act for a newspaper to use its monopoly 

to destroy its competition. 

From 1933 to 1948 the Lorain (Ohio) Journal had 

occupied a monopoly position in the town. The paper has 

a daily circulation of over 13,000 and reached 99 percent 

of families in the area. In 1948 the Elyria-Lorain Broad

casting Company was licensed by the FCC to operate station 

WEOL in Elyria, Ohio, eight miles south of Lorain. The 

station received most of its news programming from United 

Press International, an International wire service. Most 

of the music received for re-broadcast was electrical 

transcription from out-of-state suppliers. WEOL received 

almost ali its income from advertising, with 16 percent 

from national advertisers outside Ohio. Thus the station 

had an almost Constant flow of copy, payments and materials 

moving across state lines. 

After WEOL began broadcasting operations the Lorain 

Journal executed a pian to eliminate the station. The 

Journal*s publisher refused to accept locai advertising 

from any person or company who also advertised over WEOL. 

"The purpose and intent of this procedure was to destroy 

the broadcasting company," according to the court. 
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Further, the court said the services of UPI and the 

payments of out-of-state advertisers to WEOL were Inter

state commerce. The Journal's conduct was an attempt to 

monopolize Interstate commerce amd a violation of the 

Sherman Act. 

The Journal's "freedom of the press" ended where the 

Sherman Act began. In an unusual final judgement, the 

court ordered the Journal to print at least once a week 

for 28 weeks a notice "which shall fairly and fully 

appraise the readers thereof of the substantive terms of 

this judgement and which notice shall be placed in a con-

117 spicuous location." Apparently the court could force 

the newspaper to print the notice because the paper had 

overstepped its legai boundaries. Freedom of the press 

was no longer the real issue. 

The print media is virtually closed in regard to 

public access. Newspapers and magazines have no legai 

obligations to publish letters or offer a right of reply< 

to those persons maligned in print. The courts have 

failed to recognize newspapers as quasi-public organiza

tions, regarding them as strictly business enterprises. 

Only when a newspaper has participated in an illegal act 

will the courts step in to incese some legai obligations 

on newspapers. 

^^^Lorain Journal v. U.S., 342 U.S. 143 (1951). 



CHAPTER VI 

CONCLUSIONS 

The previous chapters have tried to point out the 

overwhelming need for greater citizen participation in the 

mass media. Because of the tremendous cost of entering 

the mass Communications industry, and because of the 

increased concentration of media ownership, it is essen-

tial that persons be guaranteed access to existing media. 

Before any right of access can be enacted, the 

agencies of government must re-evaluate a 200-year-old 

legai philosophy and re-examine the First Amendment in 

light of the technological advances of the twentieth cen

tury. The First Amendment was written 200 years ago when 

it was much easier for anyone wishing to exercise his right 

of free speech to start his own newspaper or print his own 

pamphlets. It is unlikely any of the founding fathers 

imagined a coast-to-coast Communications system such as 

the major wire services or television networks. This is 

not to say the language of the First Amendment is outmoded. 

However, when one considers the awesome power of the mass 

media, it becomes apparent that there is ineguality in the 

power to communicate ideas. 

82 
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Historioally, the "marketplace of ideas" view has 

been based on the assumption that protecting the right of 

expression is the same as provldlng for it. This assump

tion is no longer valid. Today, changes in the Communica

tions industry have destroyed the equilibrium in the 
118 

marketplace. 

The opportunity to express new and controversial 

ideas should be at the center of a constitutional theory 

which supposedly is concerned with provldlng an outlet for 

those "who wish to exercise their freedom of speech even 
119 though they are not members of the press. If no right 

is given them, it is meaningless to talk about free 

^ w 4. 120 debate. 

Supreme Court Justice Murphy described his view of 

the First Amendment: 

Freedom of discussion, if it would fulfill its 
historic function in this nation, must embrace ali 
issues about which Information is needed or appro
priate to enable the members of society to cope 
with the exigencies of their period.^^^ 

Chapters II and III discussed the problem of access 

in regard to radio and television broadcasting. 

118 
Barron, Access to the Press, 1647-48. 

IIQ 
New York Times v. Sullivan, 376 U.S. at 266. 

120 
Barron, Access to the Press, 1658-59. 

121 
•̂  "^Thornhill v . Alabama, 310 U.S. 88, 102 (1940) . 
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Broadcasters are obliged by law to operate in the public 

interest. Unlike newspaper publishers, broadcast licen

sees have some legai obligations to their viewers and 

listeners in the form of the fairness doctrine, the equal 

time rule and the personal attack rule. 

The fairness doctrine requires broadcasters to pro

vide a reasonable opportunity for the presentation of con

flicting views concerning controversial issues of public 

importance. Broadcast licensees are given broad discre

tion in determining what issues are in the public interest 

and how contrasting views are to be presented. The fair

ness doctrine is issue oriented. It does not grant any 

individuai or group the right to use the broadcast media. 

As long as the licensee can demonstrate he has adquately 

presented ali sides of controversial issues, the provisions 

of the fairness doctrine are satisfied. 

The equal time rule says if a broadcaster permits a 

legally qualified candidate for public office to use his 

facilities, he must give equal time to other candidates 

for that office. The personal attack rule is broadcast

ing 's "right of reply" law. The rule says a person who is 

verbally attacked on the air must be given an opportunity 

to respond. 

The equal time rule and the personal attack rule 

give some individuals a very limited right of access to 



85 

broadcasting facilities. The problem of access in radio 

and television rests primarily with the fairness doctrine. 

A licensee first has to identify an issue as "controver

sial" and in the "public interest" before the fairness 

doctrine can go into effect. If Section 315 of the Com

munications Act were read as a command requiring access 

for controversial public issues, it would create a way of 

122 stimulating access to new ideas. 

For example, the "sit-ins" prevalent in the 1960's 

demonstrate the idea that when access to the media is not 

available to dissident groups, the "safety valve" element 

inherent in free expression is lost. It is a measure of 

the "jaded and warped standards of the media" that ideas 

which normally would not be heard are given widespread 

network coverage when they become assoclated with mass 

123 demonstration or violence. 

In the mass Communications media, ideas are usually 

ignored unless they are first disseminated in a way that 

"challenges and disrupts the social order." However, the 

concept of free expression assumes the process ought to 

work the other way—the idea should be heard so its 

122 
Barron, First Amendment Right of Access, 499. 

123 
Barron, Access to the Press, 1650. 
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proponents will not have to resort to violence to gain 

the public's attention.^^^ 

Supreme Court Justice Douglas expressed the same 

idea. 

When ideas compete in the market for acceptance, 
full and free discussion exposes the false and they 
gain few adherents. Full and free discussion even 
of ideas we hate encourages the testing of our own 
prejudices and preconceptions. Full and free dis
cussion keeps a society from becoming stagnant and 
unprepared for the stresses and strains that work to 
tear ali civilizations apart.^25 

In addition to modifications in the fairness doc

trine, broadcasting needs a limited right of access for 

paid editorial or public issue advertising. The courts 

have ruled that commercial advertising may contain contro

versial issues of public importance and become subject to 

126 fairness doctrine guidelines. Broadcasting licensees 

remain the party responsible for deciding how contrasting 

views should be presented. 

It seems somewhat contradictory that the courts would 

grant some First Amendment protection to commercial 

125 
Dennis v. United States, 341 U.S. 494, 584 (1951). 

1 2fi 

See Banzhaf V. F.C.C., 405 F. 2d 1082 (D.C. Cir. 
1968). In Re Complaint of Wilderness Society and Friends 
of the Earth, 30 F.C.C. 2d 643 (1971), Friends of the 
Earth v. F.C.C., 49 F. 2d 1164 (1971). 
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127 
advertising which in most instances has no public bene-

fit, while ruling that a right of access to paid public 

issue advertising would violate the provisions of the First 

128 
Amendment. if broadcast licensees retain the right to 

exclude any and ali public issue advertising, are they not 

safeguarding their own First Amendment rights at the 

expense of others? Broadcasters are obliged to operate in 

the public interest. Surely it is a breach of the public 

interest to exclude public debate from the air. 

Before a limited right of access to public issue 

advertising could be enacted without violating the First 

Amendment or disturbing the licensee's journalistic dis

cretion, the courts must be willing to make changes in 

their philosophy of the First Amendment. The FCC could 

easily develop procedures and regulations determining 

the amount of time given to editorial advertising. Those 

seeking access would, of course, have to meet station and 

network charges for time. Since advertising time is a 

limited commodity, licensees would retain the decision-

making power as to who was granted air time. 

127 
See In Re Complaints of Wilderness Society and 

Friends of thi"^rth, 30 F.C.C. 2d 603 (1971). 
128 

See Columbia Broadcasting System v. Democratic 
National Committee, 421 U.S. 94 (1973). 
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Surely a right of access to editorial advertising 

could only help to revitalize the broadcast media and 

stimulate interest in public issues. Former FCC commis

sioner Nicholas Johnson had the right idea in his "parable" 

about the FCC's refusai to sell time to the Democratic 

National Committee: 

Everyone had his own theory how to get the demo
cratic dialogue back to the people (who were ali home 
watching their television sets). Some advocated 
letters, petitions, press conferences, and picketing, 
but they didn't seem to be successful. Attention 
shifted to those who advocated bombing, burning, 
shooting and looting, because before and after the 
showing of such actlvities it was usually possible to 
present a short message on television (however dis-
torted) about the merits of the issue at hand. Then 
a third group came along. It said, "Let us simply to 
to the broadcasters peacefully, auid ask them for the 
time to present our concerns—and even pay them." 
They were jeered by the crowd, but not deterred. The 
broadcasters politely explained that there was no 
longer any room at their inn for a discussion of public 
issues—like war, and life, and politics—because ali 
time had to be used for programs and announcements 
necessary to the very difficult but essential task of 
manipulating consumers to buy useless and harmful 
products. And yet these patient and patriotic stu
dents, businessmen, and senators stili did not give 
up. They continued to preach the doctrine of "work
ing within the system." "The government," they said, 
"will treat us fairly. There is reason and justice 
in our land. Surely a democratic people need not be 
violent to be heard." And so it was that they came 
to the FCC. . . .^29 

It would be relatively simple to create greater 

access to the broadcast media, which is already subject to 

129 
In Re Democratic National Committee, Washington, 

D.C.» Request for Declaratory Ruling Concerning Access to 
Time on Broadcast Stations, 25 F.C.C. 2d 216, 231 (1970). 
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some government regulation. The print media is an entirely 

different matter. Consider the court's opinion of the 

broadcast media in Business Executives' Move for Vietnam 

Peace v. F.C.C.: 

Unlike most of the private entities held to be 
stibject to First Amendment constraints, the broad
cast media are specifically dedicated to communica
tion. They function as both our foremost forum for 
public speech and our most important educator of an 
informed people. In a populous democracy, the only 
means of truly mass communication must play a cruciai 
role in the processes of self-government and free 
expression. That can be said of no other "private" 
enterprise.^^^ 

Most of the same comments could be made concerning 

the print media. Yet the courts have consistently ruled 

that newspapers and magazines have no obligations to their 

readers to provide a balanced presentation of public 

issues. 

Can a valid distinction be drawn between newspapers 

and broadcasting stations with only the latter subject to 

regulation? The argument commonly used is that regulation 

is needed in broadcasting due to the limited number of 

radio and television stations. This argument becomes some

what irrelevant when one considers there are now three 

times as many radio stations in the United States as there 

are newspapers. 

^^°450 F. 2d at 653. 

131 
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Another argument used to differentiate broadcasters 

from newspaper publishers is the fact that the airwaves 

are part of the "public domain" and can therefore be sub

ject to government regulation. The validity of this argu

ment Comes into question when one considers that newspapers, 

too, are involved in the public domain. Almost every news

paper uses the public streets, the public mails, and even 

the ptiblic airwaves (to distribute Information by use of 

the wire services). 

The problem of access to the print media could be 

solved by two remedies—(1) a right of reply law for public 

figures and public officials attacked in print, and (2) a 

right to purchase editorial advertisements in magazines 

and newspapers. It is claimed that any right of access 

would invoke prior restraint and therefore violate the 

constitutional guarantee of a free press. However, in 

Tornillo V. Miami Herald Publishing Co., the Florida 

Supreme Court believed a right of reply could be enacted 

which would not restrict freedom of the press. The First 

Amendment was designed to guard against direct restraints 

on content. A right of reply law would not be a direct 

restraint, since it would not prohibit any speclfic 

article or piece of Information from being printed. Rather, 
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it would provide citizens with full and accurate Infor

mation. ̂ ^^ 

A right of reply law is essential for public offi

cials and public figures, since under present law the 

print media is virtually free from libel litigation. The 

Supreme Court said in New York Times v. Sullivan that in 

order to win a libel suit the public officiai or figure 

must prove "actual malice"—the item was printed with 

knowledge of its falsity or with "reckless disregard" for 

133 the truth. This decision, in Justice White's opinion, 

left the people "at the complete mercy of the press." 

Persons maligned in the print media (such as Pat Tornillo) 

who are unable to win a libel suit have no other legai 

recourse. Even if they were financially able to buy adver

tising space to rebut the attack, the print media would be 

under no legai obligation to sell them space. 

Thomas I. Emerson gave this view of right of reply 

legislation: 

It is sufficient to note that a right of reply 
could be made available in most situations in which 
an individuai claims that false assertions (and 
other forms of attack on him) have been made. It 
is particularly applicable in the case of the press, 
where abandonment of the libel action would be felt 
the most. Such a procedure is the most appropriate 
and probably the most effective way to deal 

132 
-̂•̂  257 So. 2d at 84. 

^^^111 376 U.S. at 254. 
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with the problem. The person attacked would have an 
opportunity to get his position and his evidence 
quickly before the public. He would have a forum in 
which to continue the dialogue, rather than being 
foreed to withdraw to the artificial arena of the 
courtroom. The discussion would thus be kept going 
in the marketplace, and the issues left up to the ,-. 
public, which must make the final decision anyway. 

Right of reply legislation would give access to those 

persons attacked in print. What is the case, however, when 

public issues are underrepresented or ignored by the print 

media? As pointed out in Chapter IV, the courts have 

repeatedly ruled that no right of access exists in regard 

to advertising. 

In Radicai Lawyers Caucus v. Pool, the court ruled it 

was a denial of free speech and a violation of the equal 

protection clause for a publication of a state agency to 

accept commercial advertising while refusing editorial and 

135 

politicai advertising. Every American newspaper, how

ever, has the right to accept or reject any advertisement 

it chooses. Such action constitutes private censorship 

and a denial of private citizens' freedom of speech. Yet 

the courts continue to rule that a right of access to 

advertising would violate freedom of the press. 

A right to purchase editorial advertising on a non

discriminatory basis would provide access for banished 

134 
T. Emerson, The System of Freedom of Expression 

538 (1970). 

^^^324 F. Supp. at 268. 
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ideas and give members of the public a means of exercising 

their First Amendment rights. It should be pointed out 

that any right of access would have to determine the 

degree to which those seeking access represented a signi

ficant portion or ideology of the community. Another 

matter to consider would be whether the material for which 

access is sought to suppressed or underrepresented by the 

print media involved. Thus, if several petitioners sought 

access concerning a particular issue, it might be neces-

136 sary to give access to only one. Media ownership would 

thus retain some control over who is given access. 

The following bill was introduced in the House of 

Representatives August 12, 1970. Although (obviously) the 

bill was never passed, it does serve to illustrate the 

point that access to the print media (newspapers, in par

ticular) could be accomplished through legislation. 

91st Congress H.R. 18941 

2d Session 

In the House of Representatives 

August 12, 1970 

Mr. Feighan (for himself, Mr. Carter, Mr. Cowger, 
Mr. Leggett, Mr. Nix, Mr. Powell and 
Mr. Thompson of Georgia) introduced the follow
ing bill, which was referred to the Committee 
on Interstate and Foreign Commerce 

136„ 
Barron, Access to the Press, 1677. 
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> A BILL 

To impose on newspapers of general circulation an 
obligation to afford certain members of the 
public an opportunity to publish editorial 
advertisements and to reply to editorial comment. 

Be it enacted by the Senate and House of Repre
sentatives of the United States of America in Congress 
assembline ' 
That this Act may be cited as the "Truth Preservation 
Act." 

Obligation to Provide Access 

Section 1. Each newspaper of general circulation shall 
(1) publish, in accordance with section 2, ali 

editorial advertisements submitted to such newspaper, 
and 

(2) provide, in accordance with section 3, a right 
of reply to any organization or individuai that is the 
subject of a comment of an editorial nature by such 
newspaper. 

Requirements Respecting Editorial Advertising 

See. 2. (a) A newspaper of general circulation in 
a community shall be required to publish an editorial 
advertisement— 

(1) only after ali newspapers of general circula
tion in such community have been requested to publish 
such advertisement and have refused to publish it, and 

(2) only if the person requesting publication has 
tendered a sum sufficient to pay such newspaper's rate 
for such advertisement (subject to subsection (b)), 
and the newspaper has the space necessary to carry the 
advertisement. 

(b) No newspaper of general circulation may charge 
for publication of any editorial advertisement any 
charge— 

(1) in excess of its charges for publication of 
comparable advertisements which are not editorial 
advertisements, or 

(2) in excess of its charges for publication of 
other comparable editorial advertisement. 
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Requirements Respecting Right to Reply 

See. 3. A newspaper of general circulation which 
is required under Section 1 (2) to provide a right of 
reply shall afford the individuai (or in the case of 
a comment on an organization, the chief officer or a 
person delegated by him) a reasonéOjle amount of space 
in a comparable place in the newspaper as soon as 
practicable after the newspaper's receipt of the 
reply. 

Enforcement 

See. 4. Any person aggrieved by the failure of a 
newspaper of general circulation to comply with any 
requirement of this Act may obtain a mandatory injunc
tion requiring such newspaper to comply with such 
requirement. The district courts of the United States 
shall have jurisdiction of any action brought under 
this section. 

Definitions 

See. 5. For the purposes of this Act: 
(1) The term "newspaper of general circulation" 

means a newspaper intended to be read by the general 
public of any geographic area. 

(2) The term "editorial advertisement" means an 
advertisement which communicates Information or 
expresses opinion on an issue of public importance 
or which seeks financial support for an individuai 
or organization to enable such individuai or organi
zation to advocate or carry out a course of action 
respecting an issue.^^^ 

The bill would impose only minor obligations on news

paper publishers. However, even if a similar bill was 

passed by Congress, it is likely to be declared unconsti

tutional by the Supreme Court, which struck down Florida's 

138 
similar right of reply law in 1974. 

137 
Barron, Freedom of the Press, 55-58. 

138 
See Miami Herald Publishing Co. v. Tornillo, 41 L. 

Ed. 2d 730 (ITTTT 



96 

What the Supreme Court said, in essence, is it 

prefers a totally free press to a responsible press. 

Perhaps the judicial system should take a look at another 

Supreme Court opinion, written 19 years earlier. 

A free press is vital to a democratic society 
because its freedom gives it power. Power in a 
democracy implies responsibility in its exercise. 
No institution in a democracy, either governmental 
or private, can have absolute power. Nor can the 
limits of power which enforce responsibility be 
finally determined by the limited power itself. 
. . . In plain English, freedom carries with it 
responsibility even for the press; freedom of the 
^ress is not a freedom from responsibility for 
Its exercise.1^^ 

Until the concept of a responsible press is 

re-exéunined, and until rights of access are enacted which 

open the Communications media to broader citizen partici

pation, citizens cannot be equally free in a state "where 

a few command the virtually exclusive means to collect, 

140 refine, cuid disseminate news and opinions." The First 

Amendment grants freedom of speech and press to ali citi

zens, not just media owners. 

^-^^Pennekamp v. Florida, 328 U.S. 331, 355 (1945) 
(emphasis added). 

R. Segai, Whose Firebell in the Night? in Ashmore, 
Fear in the Air 70-71 (1973). 
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