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CHAPTER I 

POLICY-MAKING AND THE JUDICIARY 

Introduction 

Recent years have witnessed an increasing interest 

among public law scholars in the complete role that the 

judiciary plays as a complex component of the American 

political system. For a long while, political system and 

legal system were held apart in formal studies, and there 

were different methods for studying each. The political 

system was regarded somewhat as a haphazard tangle of 

competing interests. The legal system, on the otljer hand, 

was regarded as an orderly and well contained process of 

finding the law. The judicial role, then, seemed well 

delineated, and scholars often assumed judicial decisions 

to be clearly ordained and beyond significant human varia

tion. The emphasis in studying the courts was on formal 

public policy as promulgated through legal reasoning and 

the application of established doctrines.-^ 

The scope of formal study of the judiciary has 

broadened considerably with the fairly recent realization 

that the courts do make decisions through a variety of 

processes that are not nearly so automatic as had previ

ously been supposed. Toward the middle of the present 

century emerged a new approach to the study of the courts, 



one in which attention was directed more toward judicial 

behavior than official functions of the courts.^ No 

longer, either, is the legal system thought of as some

thing apart from the political system. The older assump

tion that court and state, somewhat like church and state, 

are to be held apart and measured by different criteria 

and different values, has been discarded in most circles 

of the discipline. The newer approach has been to view 

the judiciary as a component, albeit one of a distinctive 

character, in the broader context of the American politi

cal process. It is no longer uncommon for scholars to 

analyze the activities of courts in the same terms as 

they might study other political institutions.^ 

A major objective of the new public law studies has 

been the formulation of a comprehensive descriptive theory 

of judicial behavior. Such theory attempts to identify 

and describe all possible aspects of judicial influence on 

the political process. The development of such a theory 

presently engages the efforts of many students of the 

courts, and it is in pursuance of this objective that this 

study is made. 

In order to fully understand the role of judges in 

the American political system and the impact of the judi

ciary in American society, it is necessary that all 

aspects of judicial activities be examined. It is, then, 



necessary to consider the judge as policy-maker, to study 

both the formal activities of his office and off-the-bench 

activities that may have some bearing on public policy. 

This study attempts to contribute to the broader theory by 

examining one aspect of judges' policy-making, the role of 

judges in influencing legislative acts. 

The judiciary, at least in the eyes of modern public 

law scholars, has bean stripped of the special aura that 

once cloaked its behavior from close scrutiny. With the 

pretense peeled away, the courts now may be viewed as a 

component of a political system. There is justification 

for regarding the judiciary as a political institution. 

First, the courts do make policy decisions. Second, 

judicial decisions do arise out of a contention among com

peting interests, for whom the courts render decisions. 

And thirdly, the courts act upon the official mandate of 

the polity and exercise powers delegated to them thereby. 

The descriptive theory now sought encompasses vir

tually every phase of judiciary activities. In order to 

portray the true role of the judiciary in the American 

political system, we must take note of all its activities 

that may bear on public policy. This means that much of 

the traditional study of the courts is still of value, and 

new directions of study must be pursued. Through the 

years of traditional study, the phenomenon of judicial 



policy-making certainly has not been ignored, though it 

has generally been studied within the formal context of 

judicial duties. Studies of judicial review and its 

attendant policy implications have long been carried on 

within the traditional studies of courts as impersonal 

articulators of the law. These still have much to contri

bute to the broader theory of judicial behavior, but the 

modern approach has brought additional objects of study 

into the picture as well. 

In connection with this recent approach and in pur

suit of the descriptive theory of judicial behavior and 

judicial policy-making, a number of new lines of inquiry 

have been opened to students of the courts. A number of 

public law scholars now pursue such studies under the top

ical heading of "judicial process."^ Among the newer 

objects of study are judicial recruitment, the attitudes 

and social experiences of judges, interest group activity 

before the courts, and the social and cultural impact of 

judicial decisions. In the case of appointed judges, for 

example, it is now recognized that judicial appointments 

may be made with policy goals in mind, that the various 

participants in the appointment process expect certain 

qualities in the public policy made through judicial deci

sions of the appointee.^ Likewise we can now deal with 

the possibility that judges are human, and as such, they 
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may not leave their previously acquired attitudes and pre

dispositions behind when they enter their courtrooms.^ 

We can also monitor the role of courts as policy-makers 

beseiged by demands from interest groups.7 And wa can 

seek information about the impact of judicial decisions 

upon society.o Thus the broad descriptive theory of judi

cial behavior gives rise to a variety of new concerns for 

study. 

One major aspect of the judicial role that has drawn 

the scrutiny of a few public law scholars under the modern 

approach is one that might be termed "extra-judicial acti

vities," or "extra-judicial policy-making functions."° 

This area of judicial activity that went largely ignored 

by traditional studies now engages the attention of stu

dents who seek to fill out the larger pattern of judiciary 

functions in the American political system. Through exam

ination of the judges' "extra-judicial activities," it 

will be possible to describe more informal ways in which 

the courts may exert influence over policy decisions. 

In an effort to add a small dimension to the present 

understanding of extra-judicial influence, and thus of the 

broad picture of judicial behavior, this study will delve 

into one phase of state judges' off-the-bench activities. 

The study will examine the legislative aspect of judges' 

policy-making; this will consist in discerning the role of 



judges in attempting to influence the course of legisla

tive decisions. 

It has been common to consider the influence of the 

executive and legislative branches each upon the others. 

We are used to hearing of the President's influence in 

Congress, and of the Governor's notable lack of such influ

ence in various state legislatures. Court curbing efforts 

by Congress and court packing efforts by the President 

likewise are widely known. A good deal of study has been 

done concerning Congressional and Presidential checks on 

or influence through the Supreme Court, but only limited 

consideration has been given to the opposite phenomenon— 

offsetting action by the judges—either at the state or 

federal level.-^^ It seems reasonable, then, to consider 

the possibility that the judicial role may include certain 

activities by which judges might try to offset legislative 

influence. 

In describing the state of judges' influence on leg

islative decisions, one would observe, among other aspects, 

the judges' cohesiveness and structure as an interest group, 

the nature of group interests pursued, and the character 

of the relationship thus established between judges and 

legislators. By describing the observable phenomena indi

cated, it should be possible to know the judiciary better 

in its total role. 
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While the primary value of such a study must lie in 

its ability to fit in as a coherent segment in current 

theory of judicial behavior, other possible contributions 

may be discerned. 

In broad studies of the American national political 

system, much attention has recently been given to ferret

ing out the nuances of powers juggled among the three 

major branches and of powers exercised informally without 

Constitutional mandate. While much attention has been 

given to the subtle policy-making roles played by the 

executive and legislative branches, relatively little 

attention has been given to the extra-judicial activities 

of judges, as previously has been indicated. Thus the 

present study might aid in filling out the full pattern of 

the decision-making roles of various centers of influence 

in the American political system. Second, we might hope 

to develop an understanding of the dynamics of the judi

ciary-legislative relationship in state systems, since 

little detailed study has bean done on state court systems 

in this regard. We might also hope to develop a basis for 

comparing the legislature-judiciary relationship at the 

federal and state levels. 

Finally, the study of judiciary-legislature relations 

may have some limited practical import. For example, the 

study might reveal the existence of effective channels 



between the judges and the legislators, channels which 

could facilitate an orderly and well conceived judicial 

reform movement. Or it might reveal a lack of communica

tion and cooperation that would seriously hamper reform 

efforts by negating any significant input from the judges, 

who deal personally in the technicalities of court admin

istration and procedures. 

Background Material 

It may be of value at this point to summarize the 

most prominent previous inquiries into this matter of 

judges' pursuit of group interests through the legislative 

process. Since there have been few extensive studies on 

the topic, it may be possible to establish, in general 

terms, the organizational framework in which the legisla

tive policy function of judges may be expected to operate. 

Walter Murphy dealt with some aspects of the question 

in a 1964 study.•'-•'- His study of the federal Supreme Court 

may well bring out phenomena which will be germane to sim

ilar inquiries on the state level, ^^rphy was examining 

the full range of U.S. Supreme Court Justices' involve

ment in the making of public policy. He in no way dis

counted the notion that Justices maintain standards of 

conduct conducive to the continued dignity and integrity 

of the Court as a judicial institution. Rather he explored 

from the premise that Justices exercise considerable 
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discretion in the making of judicial decisions. They have 

the opportunity to shape policy. In addition, the Jus

tices may feel compelled to exert their influence in such 

a way as to effectively fulfill the broadest responsibili

ties delegated to them.-̂ ^ Murphy's emphasis was on the 

strategic alternatives open to judges as they seek to 

transform their ideas into policy. One channel of influ

ence that Murphy treats is indeed that of the Justices' 

seeking positive action through Congress. 

Upon perceiving the need for a new legal mandate to 

invoke. Murphy points out, the Court may be fortunate 

enough to find that Congress is already proceeding toward 

a satisfactory remedy, or that there is some old statute 

on the books that could be used to satisfy the new pur

pose. ̂ 3 But in other instances, the Court, feeling strongly 

that new legislation is vital, may have no alternative but 

to seek Congressional action. This involves a difficult 

task, for the passage of a legislative act requires that a 

majority in both houses of Congress be supportive, sympa

thetic, or at least apathetic toward the Justices' propo

sals. Having undertaken to seek positive action through 

Congress, the Justices may seek to persuade the legisla

tors through the use of a variety of tactics.^^ 

First, the Justices may try to reason directly with 

the legislators or create a favorable climate of public 
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opinion. Because legislators are, on the whole, intelle-

gent and open to well constructed arguments, the Justices 

may try to argue their preference on its merits. Such an 

attempt may take the form of a careful written opinion 

that may come to the lawmakers' attention, or of a public 

speech that will be known among legislators. Speeches 

and opinions may also be so constructed as to contain 

phrases that would be conducive to widespread publicity 

and quotation through the media. In this way the judges 

might hope to sway the climate of public opinion, thus 

creating a broadly based public demand on the part of the 

judges' interest. 

A second tactic is one that Murphy calls the "trap 

pass," in which the Court interprets a law so narrowly as 

to negate its effect and thus emphasize the need for 

broader legislation. 

The Justices might also push their interests through 

the dicta included in formal written opinions of the 

Court. This refers to the Court's incorporation, in its 

opinions, of express recommendations for dealing with an 

issue through legislative channels. 

Through personal contact, Justices may talk directly 

or privately with legislators in hopes of persuading them 

to carry the cause or to support it in Congress. Many of 

the Justices may have made acauaintances and may have 
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acquired political credits among influential men. This, 

then, may prove an effective tactic for some Justices. 

Finally, the Justices may engage in some form of 

lobbying. They may go so far as to prepare specific bills 

and solicit sponsorship for them through friends or sym

pathetic legislators. The Justices may also monitor the 

progress of pertinent legislation that is not of their o\>m 

doing and seek to influence the course of its passage. 

Murphy offers these tactics as ways in which the Jus

tices may go about pursuing interests through Congress, 

but he does not give much indication of the relative fre

quency of their use, the substance of the Court's inter

ests, or the degree of success with which these efforts 

meet. 

A 1970 study by Henry R. Click more nearly approaches 

the focus of the present study. Click dealt with the role 

of state Supreme Court Justices in influencing the acts of 

their state legislatures. In fact, he treats the state 

judiciary as an interest group before the legislature and 

frames his study accordingly.^^ Click found that the 

nature of the relationship of supreme courts to legisla

tures varied a good deal from state to state, with formal 

and regular channels of communication and cooperation 

existing in some states. In order of the greatest fre

quency of their use. Click found that the following 
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channels were used by state Justices:!^ 

1. Court opinions. 

2. Conferences with legislators. 

3. Conferences with the Governor or other member of 

the executive staff or departments. 

4. Recommendations of a Judicial Council, sent to 

the Governor or legislature. 

5. Legislative hearings or formal reports. 

6. Advisory opinions. 

7. Court opinions sent to the legislature. 

^. Demands carried by allied interest groups. 

9. Contact through local representatives. 

The first two channels are by far the most frequently 

used, as reported to Click by the Chief Justices of forty-

one state supreme courts. 

Click also probed the nature of the policy goals pur

sued by state Justices through the legislature. By far 

the greatest concern of the Justices was on matters relat

ing to the state judiciary—court administration, organi

zation, judicial salaries, and the regulation of law prac

tice and court procedure, for example. Other significant 

concerns or interests which Justices had pursued through 

the legislature were ones relating to criminal law and 

procedure, counsel for indigents, workmen's compensation, 

property and mortgages, taxation, and governmental 
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regulation of business.^7 

Click makes some attempt to evaluate the success of 

the state supreme courts in influencing the passage of 

legislation in their states. Although the degree of suc

cess is difficult to indicate with any great precision, 

the Chief Justices did report a measure of confidence in 

their success. "Of the judges who rated their success, 

forty percent indicated that the legislature adopts fifty 

percent or less of the court's recommendations; twenty 

percent of the judges said the legislature implements 

between one-half and three-fourths of its recommenda

tions, and the remaining forty percent of the judges said 

the legislature enacts between seventy-five and one hun

dred percent of the court's proposals."-^^ Click's limited 

response from legislative leaders indicated that they felt 

the judges were successful with a greater percentage of 

their recommendations. Recommendations arising from 

within the category of "state judiciary" affairs seems to 

have met with the greatest degree of consistent success. 

In fact, success in other substantive policy areas seems 

to be the exception rather than the rule. As might be 

supposed, the successful proposals often are those which 

meet with little opposition and which deal in non-contro

versial matters. In matters of the routine functioning 

of the state court system, the judges achieve their 
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highest rate of success. 

Click's conclusions, due to the broad scope and some

what indirect method of his study, are necessarily some

what general. Thus while he delves into some of the most 

engaging questions, the questions are answered in a some

what cursory fashion intended to mirror a basic pattern of 

these state supreme court activities. The study does not 

deal extensively with the details of court-legislature 

channels or with the extent of informal activities on the 

part of the state judges. 

Scope 

The specific objectives of this study may be briefly 

stated. The attempt is to examine the behavior of the 

members of the Texas judiciary in order to discern whether 

their activities may include efforts to pursue common 

group interests by seeking favorable action by the state 

legislature. We will wish to examine also the nature and 

outcome of any such activities. The study will deal with 

several focal questions: 

1. Click, in surveying state supreme courts, found 

that judges do engage in interest activities. Does close 

examination of the Texas judiciary support his assertion? 

Does this phenomenon extend to the entire professional 

judiciary of the state? 
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2. If so, what are the characteristics of legisla

tive interests pursued by the judges? 

3. How do group interests emerge? In what ways do 

the judges exhibit cohesiveness as a professional group? 

4. Click and Murphy both found several channels or 

tactics by which judges might transmit their preferences 

to the legislative branch. What channels exist for this 

purpose in Texas, and which seem to be used frequently? 

5. Click and Murphy also mention the judges' use of 

certain informal means of pursuing interests in the legis

lature. Are any such means utilized by Texas judges? Do 

interests pursued through these channels differ signifi

cantly in substance from those pursued through the offi

cial channels? 

6. How effective are judges' efforts to influence 

legislative policy? What is the pattern of success with 

regard to types of interests and other important variables? 

Most of these questions themselves involve their own 

additional intricacies, for the study deals with patterns 

of a complex nature. Thus the study deals with percep

tions that should provide some degree of understanding of 

this phase of the overall role of the Texas judiciary 

within the state's political system. 

Having made some attempt to answer the above ques

tions, it"'should then be possible to make some additional 
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inferences. We should then be able to comment on the 

question of whether judges, as a group, seek or exercise 

influence beyond their formal powers of office, and whe

ther they do so only in pursuit of professional interests 

or if in pursuit of greater influence of a general nature. 

We should likewise be able to speculate to a limited 

extent on the professional cohesiveness of the Texas judi

ciary, and perhaps on the condition of the self-maintain

ing machinery of state judicial structures. 

The scope of the research is limited simply to the 

relationship between state judges and state legislators of 

Texas. In order to gain some consistency and to focus on 

those judges who may be considered "professional" with 

regard to their orientations and career patterns, observa

tions will be made on the basis of the views and activities 

of those judges who serve at the district court level or 

in higher state courts. Any special influence exerted by 

identifiable groups or individuals within this body of 

judges, such as that which may be wielded by the high 

court or its Chief Justice, should be noted. No delinea

tion of time period seems necessary, as the objective is 

to present the current pattern of relationships as under

stood in light of recent interviews with judges regarding 

procedures and phenomena of the past several years. 
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Method 

Since there is little previous knowledge upon which 

to build, the study must proceed in an exploratory fash

ion. It is hoped that the study can be somewhat detailed 

and penetrating in its description of judiciary activi

ties. This will be possible through informal conversa

tions and slightly structured interviews with judges at 

various levels within the court system. At the same time, 

it will not be possible, given research resources and the 

present state of related study, to give empirical proof in 

support of tightly constructed hypotheses. The study pro

ceeds by setting the stated parameter questions as cogni

tive goals, then building responses through intuitive 

analysis of the information provided by contact with the 

judges. This sort of exploratory inquiry, it should be 

pointed out, relies heavily on the perceptions of the 

interviewer and on the soundness of his analytical skills. 

Of this the reader should be aware. 

The heart of the study is interview data gained from 

Texas judges. A few basic questions were put to each 

judge in an open-ended fashion that often allowed for fur

ther probing and for lead-in to other relevant areas of 

discussion. It should be understood that the need to pre

serve the confidence of the respondents will necessarily 

place some constraints on the extent to which documentation 
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is possible. Thus many of the judges' specific comments 

must be related without citation. 

The interview data were provided primarily by thir

teen Texas judges, although there was some brief contact 

with and response from others. The principal respondents 

included the Chief Justice and three additional justices 

of the Texas Supreme Court, the Presiding Judge of the 

Court of Criminal Appeals, and seven district judges, one 

of whom moved on to a Court of Civil Appeals during the 

course of the study. 

These judges resided and worked in Abilene (2), 

Amarillo (1), Austin (5), Eastland (1), El Paso (1), Hous

ton (1), and Lubbock (2). Their home cities, as indicated 

by the place in which their judicial careers began, were 

Abilene (3), Austin (1), Dallas (1), El Paso (1), Fort 

Worth (1), Houston (1), Lubbock (4), and San Antonio (1). 

The interviews took place between September, 1971 and May, 

1972, inclusive. 

The interviews were not identical in structure or 

rigid in structure by any means. While several basic 

open-ended questions were worked into each interview, each 

also included questions tailored to each particular 

respondent's experiences. Those serving on the Supreme 

Court or on certain committees, for example, could provide 

specialized insights. 
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It was foiimd that the fullest and most open responses 

were gained when the interviews were informal and conver

sational. Thus the types of responses provided lend them

selves a great deal more to intuitive analysis than to 

quantitative manipulation. This, along with the con

straints on citation and the paucity of previous studies 

on this topic, determines that the conclusions cannot be 

rigidly stated, and cannot be backed by a rigorous log of 

empirical proof. The study must be taken as a guided and 

thoughtful description of observable phenomena. 

Other obvious limitations can be pointed out. The 

geographical dispersion of the Texas judges, along with a 

lack of funds for travel or other compensating provision, 

made a fully balanced sample impossible to obtain. Even 

within the accessible region, a number of judges could not 

be available because of crowded work schedules. 

A careful compilation of information based upon the 

judges' perceived responses to questions relating to the 

topic of inquiry should make possible a somewhat detailed 

intuitive analysis. The recurrence of certain views in 

the judges' responses, plus a concentration of attention 

on those offices or structures that may emerge as centers 

of influence or activity, should make possible, within 

certain bounds, a reliable analysis. In addition, the 

interview data can be fortified with more concrete 
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information supplied by documents of the pertinent com

mittees and bodies revealed as having an important bear

ing on the course of judicial interests in the legisla

ture. Files of the House Judiciary Committee, documents 

of the Texas Civil Judicial Council and the Governor's 

Criminal Justice Council, and certain records of the Leg

islative Committee of the Judicial Section were available 

for study. This type of information may provide a more 

precise answer to some of the questions than might be pos

sible on the basis of the interviews alone. The study, it 

should again be emphasized, is of an exploratory nature, 

and as such, it is difficult to say precisely what will be 

found or where it will be found. 

These sources of information should provide informa

tion and insights on the legislative relations aspect of 

the judicial policy-making role, and should thus contri

bute to the building of a theory of judicial decision

making. 
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CHAPTER II 

OFFICIAL CHANNELS OF CONSULTATION 

One need not delve far into the matter of legisla

ture-judiciary relations in order to find that the state 

judiciary, as a group, is substantially and continually 

involved in the pursuit of group interests through the 

state legislature. Judges freely indicate that the pur

suance of recommendations to the legislature is indeed an 

integral part of the formal activities of the organized 

state judiciary. It becomes apparent, in studying the mat 

ter, that the judges' "lobby" operates primarily as an 

auxiliary to the court system, rather than as a vehicle by 

which the judges might exert influence over all kinds of 

political decisions. 

This chapter deals with those lines of contact 

between the Texas judiciary and the legislature which may 

be considered formal channels, or ones which have some 

official character. The next chapter will deal with 

informal contacts. Actually, only a few of the complex 

channels used for mutual consultation fall neatly into one 

or the other category. Several others, then, may seem on 

the surface to have an obvious "official" character or 

"informal" status, but these complicated relationships 

almost always include both formalized and informal 

23 
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elements. Thus the classification should not be taken as 

a simple and clearly ordained way of sorting the rela

tionships out; the classification of modes of contact does 

involve somewhat arbitrary distinctions, and the categor

ical designation should therefore be taken as one of empha

sis, not one of total conformity. 

A Base for Interest Activity: The Judicial Section 

The state judges in Texas have the benefit of a 

broadly based functioning organization which can actively 

pursue group interests and which can speak to the legis

lature on behalf of the entire state judiciary. This 

organization is the Judicial Section of the State Bar of 

Texas. All lawyer-judges automatically are members of the 

Judicial Section through their bar memberships, so the 

organization includes all judges of lower courts-of-law, 

as well as all judges of district courts and higher courts. 

Non-lawyer Justices-of-the-Peace are not members. For all 

practical purposes, the professional judiciary and the 

Judicial Section are identical in membership. 

In addition to maintaining a number of working com

mittees that function on a continuing basis, the Judicial 

Section holds an annual conference.^ The 2-3 day Judicial 

Conference has, in recent years, been used heavily for 

discussion of judicial reform needs and proposals. 
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Speakers for general sessions have included judicial 

administration authorities from other states, judges 

charged with the responsibility of seeking legislative 

action, and legislators who serve on judiciary-related 

committees.2 The annual conference plays an important 

part in the formulation of the judges' group interests. 

It also serves to legitimize formal and informal interest 

activities that may follow the conference by providing a 

vocal and visible procedure by which the group's support 

of various proposals is expressed. Through the various 

speeches and proposals on reform and reorganization top

ics, the judges themselves may be exposed to a broad 

range of problems and proposed solutions which relate to 

their work, but with which the judges may not be familiar. 

In addition, the conference facilitates more concrete 

steps toward the pursuance of the judges' legislative 

interests, particularly in years preceding the biennial 

regular sessions of the Texas Legislature. These specific 

steps will be discussed in greater detail in this chapter. 

Besides carrying on its own internal activities, the 

Judicial Section functions as a division of and within 

the State Bar of Texas. This fact would seem to lend a 

measure of stability to the statewide organization of 

Texas judges, since the State Bar makes available a per

manent organizational apparatus that the judges alone 
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might be unable to maintain. This structure of organiza

tion also provides the Judicial Section, as a part of the 

State Bar, with access to resources that may be used in 

pursuit of certain of the judges' group interests. 

Whereas the judges have no permanent office or official 

publication, the Bar has both. These things, we may 

speculate, can be used to achieve a certain cohesiveness 

and stability of the judges' group structure. In addi

tion, the judges may, through this affiliation, gain 

the support of the entire state bar for some legislative 

proposals: thus they may broaden the base of their group 

demands. Another benefit is that the judges stand to be 

aided by the state bar in the matter of lobbying for 

judges' proposals. This advantage is a significant one, 

since the judges have little machinery of their own for 

lobbying. This is especially true with regard to the 

monitoring of legislation which may come up without the 

judges' prior knowledge. Judges indicate that there is 

considerable likelihood that each legislative session will 

see the appearance of several "maverick" bills, judiciary 

bills which have been introduced without the judges' spon

sorship or knowledge. Several judges pointed out that it 

is in discovering such bills and alerting the judges that 

the State Bar of Texas lobbyists perform their most valu

able service for the Judicial Section. While the judges 
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themselves are able to handle certain aspects of the lob

bying job that can be done through prior planning, such 

as lining up sponsors for various bills before the session 

starts, the judges are occupied with their professional 

obligations during legislative session. Thus they must 

depend on state bar lobbyists to react to new situations 

that may arise. 

All things considered, the state judges, through 

their Judicial Section, appear to have access to a work

able lobbying apparatus. Although the Judicial Section 

lacks some adjuncts to successful interest activity, such 

as staff help and judges' lobbyists, the organization does 

have the minimum requirements necessary to operate as the 

voice of a cohesive interest group. Professional ethics 

probably would preclude the more visible types of interest 

activity engaged in by commercial and private interest 

groups, so perhaps the Judicial Section facilitates the 

optimum level of official activity that judges deem pru

dent. That such an organization exists and has access to 

various resources should greatly enhance the chances for 

group impact, should the judges find themselves with com

mon interests and wish to seek favorable action from the 

legislature. 

Several distinct channels of communication serve to 

facilitate consultation between the judges and the state 
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legislature on an official and regular basis. These chan

nels regularly are used for transmission of the legisla

tive interests of judges. As might be expected, the Judi

cial Section of the State Bar of Texas provides the struc

ture for one or more of these specific channels. 

The Legislative Program 

Perhaps the most formal and highly institutionalized ̂  

contact between the judges and the legislature is the 

Legislative Program of the Judicial Section. This consists 

of a series of bills which are brought before the Judicial 

Section for approval, then sent in a formal report to all 

members of the legislature. Proposals for the legislative 

program emerge from various sources within the judiciary. 

Some deal with perennial concerns, needs that have long 

been evident among judges, but on which no legislative 

action has been taken. Other proposals come from the lead

ership of the Judicial Section, and from the committees 

directly responsible for the judges' efforts in legisla

tive action and judicial reform. Still others may come 

from individual judges. These initial ideas are written 

into bills, and a list of the proposals then is sent out 

to all members of the Judicial Section for their study and 

consideration previous to the annual conference of the 

judges. These proposals next are brought before the 
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Judicial Section for a vote at the conference. Then a 

mail ballot, which determines whether official sanction is 

to be applied, is sent to all members of the Judicial Sec

tion. Those proposals which receive the approval of a 

majority of those voting are compiled into a report which 

then becomes the Legislative Program of the Judicial Sec

tion for the coming legislative session. This report, 

carrying the official recommendations of the Judicial Sec

tion, is sent to all members of the legislature. In addi

tion to this, various legislators are contacted and asked 

to sponsor the various individual proposals in the legis

lature . 

One might expect that the official legislative pro

gram to which the Judicial Section has put its name would 

tend to include those proposals that are based on interests 

stemming directly from problems of judicial administration 

and related matters. A review of recent legislative pro

grams supports such speculation. Programs of proposals 

presented to the legislature over the past decade have 

been heavily weighted with recommended changes in court 

reorganization and procedure. The proposals included 

reflect little evidence of ambitions to influence policy 

in a general way. Although the proposals presented address 

the problems of inefficiency and overcrowding in the court 

system, this does not mean that such proposals always are 
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non-controversial. Many, in fact, do turn out to gen

erate controversy. 

V;ithout exception the interviewed judges indicated 

that court system reorganization and selection and tenure 

of judges have been recurring themes in the Legislative 

Program proposals of recent years. Some acts are aimed 

at gaining a measure of control over the distribution of 

the case load among state courts. One such proposal 

calls for Courts of Appeals to replace the present Courts 

of Civil Appeals, thus giving the present courts criminal 

jurisdiction and reducing the overload that now plagues 

the single Court of Criminal Appeals.^ Another would 

provide for presiding judges in large counties and for a 

central docketing system for the district courts in such 

counties. This should facilitate a more even distribu

tion of the case load. Other types of proposals embody 

such reform measures as reduction of appeals by giving 

higher courts original jurisdiction in certain types of 

cases. 

While the Judicial Section's report of recommenda

tions is sent to all members of the legislature, specific 

legislators are approached individually and asked to spon

sor certain of the bills. Friends of judges often are 

helpful in this regard. Often it happens that a few mem

bers in each house sponsor all of the judiciary bills. 
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An extreme example of this, for many years, has been the 

Chairman of the House Judiciary Committee, who takes an 

active interest in affairs related to his committee's 

responsibility. He alone sponsored almost all of the 

judiciary-related matters introduced in the House during 

the regular session of the 6lst Legislature.^ 

The judges appear to have confidence in the Legisla

tive Program of the Judicial Section, some perhaps giving 

it credit for greater success than is actually achieved. 

Although unable to estimate percentages of successful pro

posals, six of eight trial judges strongly felt that the 

legislative program is an open and working channel. The 

other two were not familiar with results of the legisla

tive program. Several acknowledged that they had used 

this channel or would do so if they had recommendations. 

Several judges also volunteered the sentiment that the 

Judicial Section is in good repute among legislators, and 

that both working rapport and the judges' level of success 

are high. However, as a few judges pointed out, the Leg

islative Program deals almost exclusively in internal mat

ters of judicial administration, matters which spark lit

tle public notice or controversy. Few matters which would 

ignite political controversy are likely to appear in the 

report, though some proposals may set off opposition by 

interest groups. 
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The highest appellate judges take a less enthusiastic 

view of the effectiveness of the legislative program, and 

their views in this regard are dealt with in a later dis

cussion of the high judges and their interest activities. 

The Legislative Committee of the Judicial Section 

Two committees carry the primary responsibility for 

directing the legislative efforts of the Judicial Section. 

The Legislative Committee is a standing committee that 

deals with procedural resDonsibility for the pursuit of 

official recommendations of the Judicial Section. The 

exact scope of activities of the committee seems to vary 

in accordance with the attitudes and desires of the par

ticular judges who make up its membership at any given 

time. Each Chairman serves for one year, and each seems 

to have his own style for carrying out the broad respon

sibility. Some "core" activities, however, seem to con

tinue year after year. Although the Legislative Committee 

sometimes participates in the formulation of the Legisla

tive Program, the most constant and important responsi

bilities of the committee are those which involve actual 

contact with the legislative bodies, as well as work that 

goes on during the legislative session and just prior to 

it. 

Several types of activities may be undertaken by the 
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Legislative Committee: 

1. The committee may solicit recommendations for 

the Legislative Program from the membership of the Judi

cial Section. 

2. A list of such proposals is sent to all judges 

for their consideration. 

3. The committee administers a mail balloting to 

gain the judges approval or disapproval of the proposals. 

4. The Legislative Committee may then arrange for 

certain of the proposals to be included in the legislative 

program of the entire State Bar of Texas. 

5. The Legislative Program of the Judicial Section 

is compiled and sent to members of the legislature. 

6. It is then necessary to solicit the aid of spe

cific legislators in sponsoring specific proposals. 

7. The committee is responsible for the judges' lob

bying efforts, and may arrange for help in this regard, 

particularly through the State Bar lobbyists. 

B. There is some follow-up work to be done as the 

bills advance through legislative proceedings. It may be 

necessary for the Legislative Committee to arrange for 

judges to testify at various hearings, and to make avail

able information pertinent to the proposed measures. The 

committee may also call upon various judges around the 

state with requests that the judges contact their local 
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representatives with endorsements for the proposals. 

9. The committee must also follow the general pro

ceedings of the legislature in order to be cognizant of 

unplanned proposals that may arise from other sources. 

The Legislative Committee would then offer a response to 

such proposals. Judges who have served on the committee 

indicate that it is quite easy to knock out "maverick" 

bills relating specifically to judicial affairs. Such 

bills are seldom introduced without prior consultation 

with and approval of some representative of the judiciary. 

As one judge who had been a committee member put it, "If 

we disapprove of that bill, they won't have anything to 

do with it." This says nothing of the judges' efficacy 

in promoting favorable action, but indicates that the 

judges may enjoy almost a total veto power over unfavor

able action, at least on matters of technical operations 

within the judiciary. The major problem in this regard 

is not one of swaying the legislature, but of staying 

aware of the proceedings. 

While the Legislative Committee, under certain chair

men, takes an active part in formulating proposals, the 

primary function of the committee is to handle the proce

dural steps of getting the proposals through the legisla

ture. This committee, then, carries the main formal effort 

of the judges as they pursue their proposals during a 
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legislative session. The committee's ability to do the 

job is limited by professional demands on the time of its 

members, and by the fact that no staff help has thus far 

been available for lobbying purposes. While the State Bar 

of Texas is cooperative in giving this kind of aid, the 

handicap seems to be one of the weaknesses of the judges' 

pros pects for success in gaining favorable action on 

their proposals. 

The Committee on Judicial Reform 

The particular interest of the Judicial Section in 

judicial reform has brought about the creation of another 

committee to deal with that specific concern. It is the 

Committee on Judicial Reform, or the "Calvert Committee." 

This committee also has taken an active role in judiciary 

efforts to gain favorable action from the legislature. 

The Calvert Committee is not a standing committee of the 

Judicial Section, but was appointed by the Chairman of the 

Judicial Section in 1969, and has continued to function 

since that time. In its first two years, the committee 

membership included Chairman Robert W. Calvert, Chief Jus

tice of the Supreme Court of Texas; John Onion, Presiding 

Judge of the Court of Criminal Appeals: and six other 

judges, including two members of Courts of Civil appeals 

and several trial judges.^ The Calvert Committee, at 
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least in its official duties, concerns itself not so much 

with the mechanics of lobbying, but with formulating 

policy positions and proposals to be adopted by the Judi

cial Section as legislative goals. 

A slate of judicial reform proposals was presented to 

the Judicial Section at the judges' 1970 conference. Each 

was approved by a large margin, and the proposals were 

subsequently put before the Texas Legislature for consi

deration during its 1971 regular session.^ These propo

sals, formulated by the Calvert Committee, eventually came 

to form the basis of the Legislative Program of the Judi

cial Section for that year. Most of the proposals previ

ously mentioned as elements of the Legislative Program 

originated with recommendations or drafts presented by the 

Calvert Committee, For the 1970 Judicial Conference, the 

Calvert Committee developed nine proposals, calling for 

eight new statutes, five constitutional amendments, and 

two new rules of civil procedure. Subsequent considera

tion by the general body of state judges did not result in 

significant alteration of the Calvert Committee proposals, 

and so the Calvert Committee, in this particular year, was 

quite influential in the formulation of the Legislative 

Program. 

The Calvert Committee has no formal role past the 

submission of its recommendations to the Judicial Conference. 
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There are indications, however, that committee members 

actively pursue these interests through informal contacts, 

which are to be considered in the next chapter. 

Calvert Committee members pointed out several prob

lems that kept the committee from being more successful in 

moving the legislature to favorable action. Lack of time 

and staff help were among the greatest handicaps. A num

ber of judges indicated that a major problem of the reform 

effort is the difficulty of utilizing the knowledge and 

experience of the judges themselves as proposals are form

ulated. The judges have little time for working on such 

proposals, and there is no provision for professional 

leave or any such procedure by which judges might devote 

their energies to the accomplishment of a coherent reform 

program. No permanent or fulltime staff or research help 

has been available to assist the judges until recently, so 

that it has been necessary for the judges themselves to do 

the work personally. Such work has often been done on the 

judges' own time apart from official duties of office. "We 

have spent many Saturdays in working these up," one of the 

Calvert Committee members stated. He indicated also that 

the judges on the committee not only makes up recommenda

tions, but must personally write them into bills as well. 

Referring to the lack of staff help, another member 

asserted that "If we'd had some staff these before, we'd 



35 

have had them up in good shape when the session began." 

As it had turned out, some of the effectiveness of the 

proposals had been lost because of the lack of complete 

advance preparation and the importance of getting bills 

off to an early start in the legislative session. 

The Task Force for Court Improvement 

Out of the work of the Calvert Coramittee and out of 

the interest of several leaders within the judiciary has 

grown another channel through which judges' group inter

ests are being pursued. It is the Task Force for Court 

Improvement. This committee seems to occupy semi-official 

status within the judiciary and probably owes its authori

tative position to the high prestige of its leaders, among 

whom are the presiding judges of the state's two highest 

courts. It was on the initiative of such leadership that 

the Task Force was formed in late 1971, and this new com

mittee, although not officially linked to the Judicial 

Section, apparently is proceeding with work formerly han

dled by the Calvert Committee, but with an expanded 

scope, expanded responsibilities, and an expanded base of 

support. The Task Force was conceived as an ad_ ho£ group 

which would seek to see a broad program of judicial reform 

implemented. 

One of the primary purposes in the formation of the 
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Task Force for Court Improvement was to bring together 

all of the diverse agencies and groups that had been work-, 

ing on judicial reform previously. In addition to the 

previously mentioned committees of the Judicial Section, 

several other agencies had been involved in judicial 

reform, and representatives of these were invited to join 

in the work of the Task Force, Among these were the Civil 

Judicial Council and the Governor's Criminal Justice Coun

cil, two state agencies in which judges or former judges 

exercise considerable leadership. Whereas the individual 

agencies and committees each have previously functioned 

only in limited areas of the total reform effort, the Task 

Force will seek to carry through on the entire job from 

the development of proposals to lobbying them through the 

legislature. The Task Force seeks the adoption of a full 

revision of Article 5 of the Texas Constitution, the arti

cle dealing with the judiciary. For the first time, staff 

help has been made available through the Civil Justice 

Council and the Criminal Justice Council. This additional 

help can be useful in the drafting of bills and in public 

relations work. Early in the work of the Task Force, 

plans for gaining support for the completed proposal were 

outlined. Outside groups were to be interwoven into the 

Task Force in such a way that these groups might take on 

a sense of involvement and interest in the plan. The 
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groups would be consulted for their suggestions at var

ious stages. This tactic of group involvement was 

intended to build a broad base of support for the pro

posal as it went before the 1973 legislature. Besides 

the enlistment of group support, public conferences were 

planned in an effort to educate the public to the problems 

of the court system and to seek public support for the 

reform measures,'^ In addition, the Task Force planned 

concerted publicity efforts, "I plan to go to every news

paper office—every metropolitan newspaper office—in the 

state on this," commented one active leader in the Task 

Force. 

Other Contacts 

In addition to these major official channels, there 

are several other official agencies and procedures that 

provide less direct or less "interest group-like" ways in 

which the judges may influence the course of legislative 

policy. 

One such opportunity for judges to influence legisla

tive functions lies in the power of the Supreme Court to 

determine certain rules of civil procedure for itself and 

for the lower courts. Through this power, the Supreme 

Court has a very limited power to legislate directly; that 

is, the Court has powers which reside in the legislature. 
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but which have been delegated to the Court by the legis

lature. This rule-making power pertains to the "govern

ment of said Court and all other courts of the state, so 

as to expedite the dispatch of business in said courts,"^ 

In exercising this authority, the Supreme Court is exer

cising what is, in law, a legislative power. 

Beyond these channels that exist within the legal 

profession, there may be other occasional opportunities 

for judges to express their individual and group interests 

to the legislature in an official way. In 1970, for exam

ple, the House Judicial Affairs Committee of the Texas 

Legislature held hearings on improvement of judicial 

administration and procedure in Texas, Prior to these 

hearings. Rep, L. DeWitt Hale, Chairman of the House com

mittee, wrote all members of the judiciary soliciting the 

recommendations that they might have relative to improve

ment of the court system,^ Many judges responded with 

reform proposals, some of which followed a general line of 

agreement. Other proposals sent in related to individual 

situations or personal suggestions. In addition to the 

written suggestions, many other judges testified in person 

before the committee at the series of eight two-day hear

ings that were held across the state. These hearings did 

receive news coverage and resulted in some favorable 

publicity and editorials telling about some of the judges' 
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suggestions. There is no institutionalized procedure by 

which the legislature or its court-related committees 

regularly consult with soecific representatives of the 

judiciary, except as regards the appearances of represen

tatives of the appellate courts to request appropriations 

for their operations, but the legislature seems inclined 

to seek judges' opinions frequently through hearings and 

requests for information and advice. 

Two other agencies may incidentally serve to further 

many of the judges' interests before the legislature, and 

although they are not constituted solely of judges and are 

not controlled by the judiciary, they bear mentioning. 

Judges, some of whom have been active in judicial reform 

efforts of the organized state judiciary earlier in their 

careers, are to be found in leadership positions in each 

of these agencies. These agencies are the Texas Civil 

Judicial Council and the Governor's Criminal Justice Coun

cil. These are more or less independent boards of the 

state administration, and each shares with the judges a 

common concern for matters of court operations and pro

cedures. Each commonly makes recommendations to the leg

islature.-̂ -̂  The two agencies seem oriented to the solu

tion of problems of the state judicial system, and seem to 

work closely with judges in this regard. Another periph

eral carrier of judges' interests is the Committee on 
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Criminal Justice of the State Bar of Texas.^^ 

The Substance of Judges' Interests 

Those interests of judges which are pursued through 

the official channels fall into three primary categories. 

They are (1) judicial reform proposals, (2) other, minor 

changes in court procedures, and (3) personal benefits to 

the judges, chiefly salaries and retirement provisions. 

Although these do not represent the only interests of 

judges, they do seem to represent those interests on which 

agreement within the judiciary is highest. Also, profes

sional ethical considerations seem to preclude the pursuit 

of interests which are farther afield from judicial affairs. 

Virtually all of the interests pursued through the formal 

channels have direct relation to judicial affairs. This 

does not mean, however, that all such matters are non-con

troversial. There is still, within the proposals pre

sented, a wide range of acceptance and non-acceptance by 

the legislature. While on some minor procedural changes 

the judges' recommendations may be taken almost automa

tically, there are, particularly among the reform propo

sals, changes that sometimes generate vocal and organized 

opposition. 
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Chances for Success 

Trial judges generally are not familiar with the 

effectiveness of the judicial lobby in seeking action on 

judges' proposals. Neither is there data available to 

attribute the passage of a percentage of bills proposed by 

the judiciary to efforts of the judges. Nonetheless, the 

trial judges interviewed unanimously expressed the opinion 

that the Legislative Program of the Judicial Section is 

highly regarded by legislators and meets with considerable 

success. In addition, some judges volunteered the view 

that the judges' influence is really greater with regard 

to forestalling unfavorable action than in seeking posi

tive action on the judges' own proposals. 

Judges of the highest appellate courts, who also are 

the judges most actively involved with the pursuit of pro

gressive proposals for judicial reform, tend to be more 

pessimistic about the prospects for gaining favorable 

action through judicial lobbying efforts in the legis

lature. As two of them recalled, only a few of the non-

controversial bills on judicial reform passed the 1971 

legislature, although efforts were made to get sponsors 

and build support for a number of others. These judges, 

who had frequent informal contact with the legislators, 

and who were knowledgable about legislative action on 

specific proposals, seemed concerned that constraints of 
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legislative rules and procedures often kept important 

judicial reforms from receiving attention. The fact that 

proposals must be introduced early in a session consti

tutes a barrier for the inadequately staffed judges' 

interest organization. Another problem frequently men

tioned is that many reform proposals, such as court redis-

tricting, often are received unfavorably by an isolated 

city or county. Such adversely affected parties often are 

able to marshall opposition through their local represen

tatives. We may speculate that significant progress in 

legislative redistricting could alleviate this problem 

considerably. A final problem mentioned was that judi

cial reform is a somewhat dull matter to the politically 

motivated legislature. In all, those judges close to the 

action were a good deal less optimistic about the legis

lature's sympathy to their interests than were the trial 

judges, most of whom have little or no direct involvement 

in legislative efforts of the judiciary. 

Summary 

There exist several formal channels for the transmis

sion of judges' proposals and pursuit of those interests 

in the legislature. The Judicial Section of the State 

Bar of Texas is the permanent and operative body which 

provides the structure for pursuit of the judges' 



46 

interests. One standing committee of the Judicial Sec

tion, the Legislative Committee, actively engages in the 

formulation and pursuit of a legislative program that car

ries the official sanction of the judges. Another less 

permanent committee, the Committee on Judicial Reform, or 

"Calvert Committee," has been active in recent years in 

formulating proposals relating specifically to judicial 

reform. Another more active and broadly based group, the 

Task Force for Court Improvement, has recently come to 

play an important role, again in the specific area of 

judicial reform. The Task Force has no direct official 

relationship to the whole judiciary, but does seem to 

fairly represent the expressed will of the judiciary as 

made evident in the content of its interests. The Task 

Force is led by and composed primarily of judges. Besides 

these channels that are controlled within the judiciary, 

several other groups and agencies seek legislation that 

pertains to court operations, and judges are represented 

among all of these groups, although the groups are not 

responsible to the judiciary and are not constituted to 

represent it. These groups and agencies, which are mar

ginal vehicles for judges' interests, are the Texas Civil 

Judicial Council, the Governor's Criminal Justice Council, 

and the Committee on Criminal Justice of the State Bar of 

Texas. 
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CHAPTER III 

JUDGES AND THE LEGISLATURE: INFORMAL ACTIVITIES 

In addition to the formal machinery that has been 

established to facilitate official consultation between 

the judiciary and the legislature, there are other unoffi

cial and informal types of activities which are carried on 

in pursuit of the same objectives. These activities take 

place primarily on the initiative of various judges, the 

most active of whom share a strong interest in matters 

being pursued through the legislature. Some of the infor

mal contacts come about as extensions of the scope of 

activity of those who are involved in pursuing official 

contacts. That is, the Chairman of the Judicial Section 

or of its Legislative Committee, for example, may go 

beyond the official duties of his position and seek out 

other ways of presenting the judges' proposals and urging 

favorable action by the legislature. A major difference 

in approach emerges when formal and informal interest 

activities of the judiciary are compared. Whereas the 

structure of the formal channels seems to rest on an 

almost naive assumption that the principle of representa

tive democracy operates to perfection in the legislature, 

45 
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the informal channels allow judges to take into account 

the various political realities that may call forth more 

personal types of contacts than are afforded through the 

official channels. Several distinct modes of informal 

activity may be seen to operate as judges pursue their 

group interests and personal interests through the quest 

for favorable legislative action. 

"Leader" Judges 

A fairly crucial aspect of judiciary interest acti

vity lies in the importance of informal leadership. As 

this study progressed, it became evident that much of the 

success of judiciary proposals is due to the activities of 

a handful of judges who share a strong interest in the 

judiciary proposals and who are highly active in informal 

interest activities. These individuals, whom we will 

characterize here as "leader" judges, may or may not hold 

positions of responsibility in the organized interest 

activities of the Judicial Section. The distinguishing 

factor, though, is that these judges function in a way 

that takes them well beyond the specified duties of such 

official positions. In general, it appears that the 

higher the court upon which a judge serves, the greater is 

the likelihood that he is among the leader judges. 

Supreme Court and Court of Criminal Appeals judges do 
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appear to take a particularly active role in working with 

the legislature, and that is accomplished primarily 

through informal means. Several reasons can be postulated 

for this special importance of the higher courts' judges: 

1. At the top rung of the judicial system, they are 

in a position to know of a broad range of problems of 

court procedure and administration. 

2. They are in Austin, situated in the capitol com

plex, where legislators are easily accessible during ses

sions. 

3. Becoming an appellate judge in Texas necessarily 

involves a considerable degree of political activity. 

Such political experience may well bring a judge into 

acquaintance with legislators and other influential fig

ures. At least two of the leader judges had served in 

the legislature at one time and knew the procedures for 

"getting things done." 

Traditionally, the Chief Justice of the Supreme Court 

has been a leader in pointing out problems that the court 

system faces, problems that might be alleviated through 

legislative action. The tradition goes back at least to 

the early 1940s when Chief Justice J.P. Alexander was 

instrumental in initiating the annual judicial conference, 

which has continued to the present day.2 Judge Alexander 

probably was the first Chief Justice to take an active 
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interest in working with the legislature as succeeding 

Chief Justices have done. Judge Alexander was the first 

Chief Justice to wield the civil procedure rule-making 

powers vested in the Supreme Court by the legislature, 

and he perhaps established a meaningful precedent in his 

active use of those powers,^ More recently, Robert W, 

Calvert was quite an active Chief Justice in pursuing 

judicial reform measures. In addition to chairing the 

Calvert Committee and the Task Force for Court Improvement, 

Calvert has taken a strong interest in communicating with 

legislators about proposed changes,^ Calvert once served 

as Speaker of the Texas House of Representatives, and he 

retains a fluent knowledge of its operating procedures. 

The tradition seems likely to continue, as Joe R, Green

hill, Calvert's successor, also has been a leader in the 

development and public dispersal of reform proposals.5 

The dozen or so who may be identified as leader 

judges seem to fill a need for additional activity where 

no official channel meets the particular requirements of 

the political process involved in seeking legislation. 

These judges are able to capitalize on personal contacts 

and on their own personal knowledge and interest to 

enhance the chances for favorable action. Activities of 

the unofficial leader judges may include: 

1. Efforts to enlist public support through speeches 
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and news interviews and written articles. 

2. Formulation of proposals that are generally 

agreeable to the whole judiciary, but which might not be 

included in the official report of the Judicial Section, 

3. Informal meetings and consultation with legisla

tive leaders. 

4. Reacting to unexpected bills which would arouse a 

reaction among judges in general. 

It would be difficult to assess very precisely the 

contribution that informal activism and leadership make to 

the advancement of judges' legislative goals, because much 

of what is done in this regard is done spontaneously or is 

done a single time, or occurs outside the pattern of nor

mal professional consultation. It is safe to say, however, 

that the role is a significant one. 

Court Opinions 

Walter F. Murphy found, in studying efforts of the 

U.S. Supreme Court to influence Congress, that a common 
n 

tactic was the use of Supreme Court opinions." Through 

the inclusion of dicta, quotable statements, and carefully 

directed reasoning, the Court could utilize the written 

opinions to express its views as to how Congress might act 

on a given situation. Opinions might then be sent to 

Congress, or the substance of opinions might come to a 
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Congressman's attention through news media reports, 

Henry R. Click found that the same tactic was used by 

state supreme courts to some degree.'̂  

Judges on the highest Texas courts acknowledge their 

occasional use of this means of soliciting legislative 

action. The judges indicate, however, that the tactic is 

not a dependable one. It is used as a supplementary tac

tic which may chance to produce favorable results. 

Although the effectiveness of the tactic is regarded to be 

quite low, the judges use it occasionally on the chance 

that legislators might pick up their suggestions and act 

favorably. The tone of such recommendations generally is 

kept on a low key level, for the legislature, when threat

ened, has been known to react in a retaliatory fashion. 

"You invite the legislature to do it if they so direct," 

one Justice commented. 

Whereas matters of substantive law are rarely con

sidered jointly by the legislature and judges in regular 

channels of consultation, the use of opinions does seem to 

facilitate the judges' input in this area. Although pro

fessional ethics inhibit prior consultation with legisla

tors on matters of substantive law, no such ethic exists 

to keep the Court from explaining in detail the reasons 

for a particular interpretation, or from mentioning alter

native ways in which a law might have been framed, once it 
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has come before the high courts for interpretation. One 

judge on the Court of Criminal Appeals recalled an opin

ion he had written when invalidating an LSD statute. He 

had gone through the law point by point in his explana

tion, telling exactly why the law was held invalid. Such 

explanation, he indicated, was not necessarily essential 

to the rendering of a verdict, but could serve to guide 

the legislators as they attempted to write a new law that 

would be upheld. On the civil side, a Supreme Court Jus

tice recalled an instance in which a particular aspect of 

the state insurance regulations had proved quite trouble

some in litigation over the years. Indicating that the 

Court had finally reached the point of exasperation, he 

recalled^that the Chief Justice had written a detailed 

opinion addressing itself to the problem in the context of 

a case at law, and had sent an associate justice over to 

the state insurance commission with the opinion to explain 

to officials there that the rule ought to be changed. 

The practice of utilizing opinions to influence the 

legislature is seldom used. The judges sense that even if 

court opinions were made available to the legislators for 

such purposes, the opinions would go unread or would be 

misunderstood. And so the tactic is a marginal one in 

which, if the opportunity arises, the judges may direct 

subtle suggestions to the legislature on the chance that 
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presents itself and the judges are so inclined, they 

might, as one judge remarked, "just write it in there and 

let it go where it will." 

"Contacts" in the Legislature 

It should perhaps go without saying that the success 

of judges' proposals in the legislature depends to a high 

degree on the number, the interest, and the influence of 

judges' "contacts" in the legislature. Many of the most 

important contacts for the judges seem to be maintained on 

an informal basis. If judiciary members adhered only to 

those official channels provided for their input, the 

likely result is that they would never work closely with 

any other than a few specifically determined legislators 

serving on the judiciary-related committees in each house. 

Also, if the judges simply wrote letters to legislators 

from their home districts or sent out their Judicial Sec

tion Legislative Program and then left it to make its own 

way, it is unlikely that much favorable action would come 

about. The legislature is far too busy in its short ses

sions for legislators to be hunting for matters to consi

der and for refinements to make in existing court struc

tures.^ The matters must constantly be brought to their 

attention, and as several judges pointed out, the judges 
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must have sympathetic and influential friends in the leg

islature if they are to see their legislative goals accom

plished. Much of the matter of lining up support within 

the legislature, then, falls to informal means. Friend

ships, political acquaintances, and a colleagial relation

ship deriving from positions of similar status in the two 

branches of state government form the bases for many impor

tant contacts. The leader judges acknowledge that they do 

cultivate contacts among the House and Senate membership. 

A stable handful of legislators may come to be regarded by 

the judges as consistently sympathetic and willing to 

sponsor judiciary bills or lead efforts for their passage 

on the floor and in committee. The relationship here is 

an informal one based primarily on personal acquaintance 

and friendships. Judges say that although there is no 

institutionalized mechanism for consultation of this sort, 

there may be frequent informal contact with "our jockeys." 

The most active judge-lobbyists emphasize that the 

sympathies of the Lieutenant Governor and the Speaker of 

the House are vital to the success of virtually any bill. 

Given the present rules and operating procedures of the 

Texas Legislature, these two officials hold a great deal 

of sway over any piece of legislation.^ At the same time, 

the two must be keenly oriented to the demands of elec

toral and legislative politics in order to hold their 
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respective offices. The convergence of these two phenom

ena seems to dampen the chances for the success of many of 

the judges' proposals. Because of the lack of public 

interest in judicial reform, it seems that the matter com

mands little attention from these legislative leaders. 

This phenomenon apparently has proved to be a disappoint

ment to the knowledgable judicial leaders over the years, 

especially as the judicial reform movement has gained 

momentum within the judiciary itself. "When the Lieu

tenant Governor doesn't place high priority on it, you're 

not going to get anywhere," one judge commented. Employ

ing the same rhetoric, another leading activist remarked, 

"You must have the help of the Speaker and the Lieutenant 

Governor under the present rules. They must make it pri

ority." The indication was that in recent years such 

enthusiasm on the part of the two presiding legislative 

officials had been lacking with particular regard to judi

cial reform. One judge related that the problem had been 

compounded in one particular session of the legislature 

when the judges adopted a strategy of leaving it up to the 

Speaker and the Lieutenant Governor to "pick their own 

jockeys," the rationale being that this would be the best 

way to enlist influential support among the respective 

memberships in each house. I^en judicial reform then 

turned out not to be a priority concern of either 
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presiding officer, the judges, ended up with little inter

nal representation at all for their legislative proposals. 

A final aspect of the forging of helpful contacts 

involves the consultation between judges and their local 

representatives. Virtually all judges interviewed said 

that such consultation does take place, especially during 

legislative session. Some of the judges felt that their 

representatives and senator placed a good deal of confi

dence in the judge's reactions to judiciary related mat

ters. The judges also indicated that, in judge-legislator 

relations in the local district, it was not uncommon for 

either to contact the other to volunteer or request infor

mation. Besides this continuing type of consultation, 

which seems to rest on a basis of comity and common local 

interest, there are also instances in which the Legislative 

Committee of the Judicial Section may organize a sort of 

campaign and contact all judges with requests that they 

talk with their local representatives. This recently 

occurred with regard to a judicial salary increase. 

In summary, it is apparent that the judges probably 

make more helpful contacts with sympathetic legislators by 

exploiting informal relationships than by formal liaison 

between the two branches. 
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Building Public Support 

Increasingly the judges have come to sense the impor

tance of public support for major proposals, and they have 

used several techniques for building such support. In 

this regard, the active judges attempt to gain both a gen

eral public awareness and the active support of various 

interest groups. This function has not been incorporated 

into the duties of the judges' official legislative action 

channels, and so it is left to informal activities of var

ious individual judges to see that some effort is made. 

To make official campaigns for public support might 

require time and money that the judges lack for such pur

poses, but there are many incidental opportunities in 

which a judge may be able to seek support within the con

duct of his normal activities. 

Perhaps the basic and most natural source of outside 

support for the judiciary comes from the State Bar of 

Texas. Through the official procedure of seeking the bar 

association's inclusion of various of the Judicial Sec

tion proposals in its own legislative program, the judges 

are able to gain something on the prestige of the bar's 

recommendation. But judges have felt that something more 

was needed--that the bar's membership ought as well to 

understand the import of judicial reform proposals and to 
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take an active personal interest in them. To this end, 

judges have done several things. Several of the leader 

judges indicate that they often use general speaking 

engagements before bar conventions or local meetings to 

explain various problems of the court system to lawyers. 

In addition, judicial proposals and comments on their 

progress in the legislature often form topics for judges' 

articles in various law journals which circulate among 

lawyers. Leader judges indicate that such articles are 

often written with the intent of broadening the knowledge 

and support for judges' goals which must be pursued in the 

legislature. 

Building widespread public support seems to be more 

difficult, since the judges have fewer opportunities to 

express themselves in this arena. However, the more 

involved judges are aware of the possibility of beneficial 

news coverage. The primary way of working toward public 

support seems to be through speaking engagements and news 

coverage of such events, and through news interviews. 

The more active judges expressed the opinion that such 

public relations efforts are commonly made by judges, 

although there is no strategy or organized effort behind 

such activities. A judge on the Court of Criminal Appeals 

cited a specific instance in which he stood to be quoted 

by news media. He indicated that the statement's impact 
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was as intended, and that there soon was created a State 

Law Library in place of the Supreme Court Library. He 

considered that this change came about as the fairly 

direct result of his comments. This judge professed a 

strong belief in the effectiveness of news coverage in 

making the public aware and said that he often used this 

tactic. The Task Force for Court Improvement has recog

nized the importance of news coverage as a vital element 

of a major effort to gain legislative action, and judges 

involved with this group have expressed their intention to 

seek news coverage and public support. _ 

Other attempts to arouse public opinion in favor of 

judiciary proposals may occur on an ad hoc basis. On at 

least one occasion, the State Bar of Texas, at the request 

of judges, sponsored a layman's conference on the selec

tion and tenure of judges.^^ More recently, the Task 

Force brought about the sponsorship of a series of public 

conferences in various parts of the state, these designed 

to explain the court reform movement to those who might 

take an interest.-"-̂  

Judges who are actively involved in judicial reform 

efforts indicate that interest group support is a factor, 

and that judiciary leaders do quite often work with prospec

tive support groups in lining up assistance for lobbying 

on judiciary proposals that come before the legislature. 
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Such alliances between the judiciary and outside groups, 

according to active judges, are not usually of a perman

ent character. Rather they depend on the particular issue 

at hand. Frequently an issue may evoke the intrinsic 

interest of one or more interest groups, and when that is 

the case, judges sometimes are able to enlist their coop

eration. It commonly happens, one judge reported, that 

specific litigants will cooperate to lobby for judges' 

recommended changes in civil procedure. The Task Force 

for Court Improvement, as previously explained, had def

inite plans for enlisting the support of such groups as 

the League of Women Voters and the AFL-CIO in an effort to 

gain broad support for their proposals embodied in a 

revised judiciary article of the state constitution. 

Substance of Informal Demands 

Several observations may be noted regarding the 

nature of those interests pursued by informal means as 

compared to the types of demands made through official 

channels. Such observations must necessarily be somewhat 

general. Still some distinctions may be seen between the 

types of proposals pursued in different ways. 

Many of those proposals pursued informally are the 

same group interests that are expressed through the Judi

cial Section's Legislative Program and other channels. 



63 

In some cases, the use of informal contacts has nothing 

to do with the special content of proposals, but simply 

allov/s the official channels to be supplemented with 

efficient support that may be better gained through 

informal means. In other words, once a proposal has been 

submitted to the legislature, much of the work of the 

judges' official legislative workers has been done. How

ever, an interested judge may be able to help the propo

sals along by exploiting friendships in the legislature or 

by commending the proposal to the public in a speech or 

interview. Such supplementary help through informal chan

nels is often applied to those official proposals which 

meet with opposition or ignorance and thus face legisla

tive hostility or inaction. 

In addition, other judiciary-related proposals aimed 

at improving the state judicial system may be originally 

generated and pursued through informal activities. Higher 

appellate judges and other leaders within the judiciary 

may, on occasion, take the initiative to recommend legis

lation beyond what is recommended in the official reports 

of judges' suggestions. In general, the trial judges 

seem to sense that such initiative is taken by judicial 

leaders, and they regard it as legitimate and highly 

proper. Supreme Court Justices may, for example, have 

access to a broad perspective and greater information on 
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the whole judicial system than even a Judicial Section 

committee would have, and so they may sometimes undertake 

activities of this nature. In other instances, this sort 

of recommendation may come about when judicial leaders feel 

that they must respond to a situation whose urgency they 

deem requires prompt legislative attention. This occured 

in 1970 when many judges became concerned over the sudden 

trend of disruptiveness in courtroom activities, as char

acterized by the nationally publicized trials of the Chi

cago Seven,1^ Sensing that such a phenomenon was of con

cern to judges throughout the state, judiciary leaders 

wrote to Rep, Hale of the House Judiciary Committee recom

mending that the state legislature make provisions to vest 

judges with the necessary powers to maintain control of the 

difficulties that might arise in their own courtrooms,-'-5 

Informal channels frequently are used for personal 

benefits proposals—chiefly those dealing with salaries 

and retirement benefits. While such proposals are often 

included in the reported suggestions of the Judicial Sec

tion, judges frequently mention this type proposal among 

those which are followed up through judges' personal 

friends and acquaintances in the legislature. 

In addition to these proposals which are meant to 

reflect interests of the entire judiciary, many types of 

individual or sub-group concerns may be expressed through 
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informal means. Two sorts of proposals seem likely to 

arise commonly in this regard. One type is that of pro

posals relating to the desires of a judge or individuals 

within a particular geographic area. This sort of self-

interest proposal commonly arises when court redistricting 

is at issue. Requests for new courts or for other interim 

changes in local judicial provisions may likewise be pur

sued through informal contacts or through the local repre

sentative. In such cases, those areas that have substan

tial political clout in the legislature, whether it be 

through committee power or favor with the Speaker or Lieu

tenant Governor or by whatever means, are likely to come 

out on top. 

The other major type of limited interest proposal 

involves proposals which relate to a specific segment of 

the judiciary. The Supreme Court, for example, may 

request legislation relating to its specific operation. 

Criminal Appeals judges have used the informal channels to 

deal with particular problems of their court. In one 

recent session of the legislature, for instance, the judges 

urged and supported legislative efforts to change the name 

of the court and the titles of its judges to more clearly 

reflect the position that the court holds as the highest 

state court for criminal matters. Other groups within the 

judiciary also have sought favorable legislation relating 
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to their particular concerns. Justices-of-the-Peace, to 

cite a further example, may sometimes feel threatened by 

proposals to reorganize the court system and eliminate 

their courts, or by proposals to require that all judges 

be lawyers. They are likely to respond to such a threat 

with lobbying efforts of their own. Besides the common 

types of s.Tiall group interests that arise within the judi

ciary itself, legislators are sometimes approached with in

dividual proposals submitted by a single judge. 

Finally, the informal channels seem to provide the 

occasion for judges to express their suggestions on mat

ters of substantive law. While such matters ordinarily 

are not covered in the judges' official reports to the 

legislature and ethical considerations intervene to pre

vent prior consultation on substantive law, judges do, in 

the course of their work, form attitudes on such issues. 

The informal channels provide a means through which such 

observations may be passed on to legislators. This may be 

done through informal contacts and through expressions 

included in written opinions of the Supreme Court and the 

Court of Criminal Appeals. 

Summary 

Informal activity involves both the formulation of 

proposals and pursuit of support for judges' proposals. 
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both in the legislature and among the public. The latter 

function is probably the more important, as it facilitates 

supplementary means of support for those group demands 

which are most commonly supported among judges. Informal 

activity provides opportunities for judges to utilize the 

political inputs to the legislature in order to seek 

favorable action. Whereas such activity is not possible 

through the more limited and professionally structured 

formal channels, through informal means judges may engage 

in propagandizing the public, seeking interest group sup

port, "jawboning" with legislative leaders, and creating 

a broad demand through judges' contact with their respec

tive local representatives. 

One of the most striking and important features of 

informal activity has to do with the role of informal 

leadership provided by interested judges. It becomes 

apparent, in examining the nature of judges' informal 

legislative action activities, that a few leader judges 

are responsible for a good deal of the effective lobbying 

and other support building techniques on behalf of judi

ciary interests. Judges of the higher appellate courts 

commonly are among the informal leaders, and the most com

monly shared interest of such leaders seems to be in mat

ters relating to improvement of the judicial system—rules 

and procedures, judicial reform, court redistricting. 
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court administration, and the like. In several ways 

these judges are able to use their positions of high pres

tige to the advantage of judiciary interests. 

Finally, the informal activities facilitate judges' 

pursuit of a wider range of interests than is permitted 

through the official channels, V/hereas matters included 

in the legislative program formulated by the Judicial Sec

tion are limited primarily to judicial reform proposals 

and to technical and procedural matters that apply broadly 

to the whole state judiciary, through informal activities 

judges also are able to pursue suggestions having to do 

with individual or local concerns, concerns of a particu

lar court or segment of the judicial system, matters of 

substantive law, and matters of sudden urgency. 

It is difficult to guage the effectiveness of the 

informal legislative activities of the judges, but it 

seems fair to say that, without their use, the official 

channels alone would not bring about much favorable action 

for the judiciary. 
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CHAPTER IV 

CONCLUSIONS 

Several specific questions were formulated at the 

beginning of this study as objectives of the inquiry. The 

ensuing stages involved in the research have yielded strong 

responses to some of the questions and have left others 

unanswered or in a tangle of conflicting evidence. Hav

ing stated such objectives at the outset, it seems obliga

tory that one should remain accountable for them to the 

conclusion of the study, and so each one will be considered 

here in light of the evidence thus far generated. 

Existence of Group Interests 

We may conclude that judges do share certain group 

interests that might be pursued through the legislature. 

All judges interviewed acknowledged this and talked of 

the various types of group interests and of the various 

ways in which such interests are pursued through the leg

islature. As the interviews progressed and information 

was assembled, it became evident that a good deal of 

organizational machinery exists for the purpose of aid

ing in promoting these legislative group interests of 

judges. Many of the judges' inputs to the legislature are 

71 
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contained in official reports which have been voted on 

and approved by the formal organization of the state's 

judges. 

Formulation of Interests and Cohesiveness of Judges 

We can be somewhat less definite in answering the 

query regarding the sources and formulation of judges' 

interests. Although the judges seem constantly to have 

various proposals before the legislature, tracing those 

proposals back to their respective origins is not a simple 

matter. Most judges chose to respond in somewhat comfor

table terms that the judges' proposals emerge from "a var

iety of sources." They did indicate several more specific 

sources. Professional benefits, such as retirement and 

salary, constitute a natural source of group interests. 

In addition to this, interests regarding other profes

sional matters may be formed slowly over a period of years 

as ideal solutions emerge and informal discussion brings 

about concensus support for a given idea. Thus as the 

judges set about outlining their specific proposals before 

each regular legislative session, there are always soma 

perennial concerns which will be included almost auto

matically. Also, several judges indicate that individual 

judges may present ideas and proposals through the judges' 

formal machinery, and some of these subsequently may be 
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adopted as judges' interests. 

With regard to the cohesiveness of judges as a pro

fessional group, we may conclude that general support for 

certain types of concerns is quite strong. The judges 

have a professional organization, the Judicial Section of 

the State Bar of Texas, which acts as a purveyor of judges' 

interests in the legislature. This organization seems to 

enjoy virtually the unanimous support and participation of 

the state's judges. Although some of the less active 

judges may have little awareness of the specific content 

of Judicial Section proposals, virtually all judges seem 

to place a general confidence in the competence and effi

cacy of the Judicial Section as a spokesman for their pro

fessional interests. 

The cohesiveness attributable to the Judicial Section 

applies to a large but limited range of matters, chiefly 

those dealing with salaries and retirement and with mat

ters of procedure and judicial reform. Outside these mat

ters, there are sub-group and personal interests which may 

arise from the judges' professional life,' For example, 

there may be legislative interests pertaining to particu

lar levels within the court system or to particular judi

cial districts. On these there is little cohesiveness and 

little or no attempt to arrive at a concensus within the 
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judiciary itself. These interests may even find the 

judges in conflict. 

Identification of Judges' Group Interests 

It is difficult, in defining the judges' legislative 

interests in a general way, to do more than describe a few 

broad categories which seem to encompass all of the 

judges' proposals. Those interests which are of concern 

to all state judges, and which are actively pursued by the 

organized state judiciary include those relating to: 

1. Judicial reform or court system modernization. 

2. Court procedure, 

3. Salaries and retirement. 

There seems to be little or no inclination on the part of 

the judges to try to exercise their influence as an 

interest group to try to exercise general control over 

state policy. There was no evidence of such intent. 

Sub-group interests are of concern to certain judges. 

Most of these have to do with concerns of a particular 

court level or locality. The appellate courts, in par

ticular, often have matters that they wish to deal with 

before the legislature, but which would be of little con

cern to trial judges. 

Formal Channels and the "Judicial Council" 

One of the parameter questions asks what formal 
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machinery exists for the judges' use in pursuing their 

legislative interests. It asks also what role, if any, 

is Played by whatever sort of "judicial council" may 

exist. 

It is not possible, from the evidence available, to 

specify what techniques are used what percentage of the 

time with what degree of success. However, we can postu

late that there are a number of alternative formal means 

by which the organized state judiciary may seek to induce 

favorable action on the part of the legislature. 

The most important of the formal channels would seem 

to be the Judicial Section of the State Bar of Texas, for 

it is this organization that gives the judges structure as 

an interest group. If bar journal reports of the Judicial 

Section's conferences are a significant indication, pro

motion of group interests would seem to be indeed a major 

purpose of this professional organization. Through the 

Judicial Section, there are various established mechanisms 

which may be used to advance judges' legislative inter

ests. The permanent and regular mechanism provided among 

these is the Legislative Program of the Judicial Section, 

a list of legislative proposals which is prepared bien

nially prior to regular legislative sessions. The Judi

cial Section's permanent Legislative Committee bears the 

primary responsibility for assembling the Legislative 
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Program and presenting it to the legislators. This com

mittee first collects proposals from various sources, 

then circulates the tentative list among all members of 

the Judicial Section. Finally the proposals are voted on 

by the judges, and those receiving a majority of all those 

voting become part of the Legislative Program of the Judi

cial Section. The program is then distributed to all mem

bers of the state legislature. Lobbying and other follow-

up procedures are accomplished primarily through informal 

means. 

Two other official channels of legislative input for 

judges have more or less merged their functions and acti

vities. The Judicial Section's Committee on Judicial 

Reform, an ad_ hoc group which was intended to formulate 

a program of court system modernization, has, for all 

practical purposes, been absorbed by the more broadly 

based Task Force for Court Improvement. This group was 

formed pretty much on the initiative of the Chief Justice 

of the Supreme Court, and is involved not only in plan

ning proposals, but in publicity and lobbying phases as 

well. 

Marginal channels of a formal nature include the 

Texas Civil Judicial Council, the Governor's Criminal Jus

tice Council, and the Committee on Criminal Justice of the 

State Bar of Texas. These groups are not constituted 
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strictly of judges, but they do include some judges and 

share many of the judges' common legislative interests 

and work with the judiciary on its pursuits. 

There may be other formal channels from time to time 

on an impromptu basis, such as special hearings of var

ious committees of the legislature and other such formal 

invitations for judges' input. 

Informal Channels 

The informal channels of judges' legislative activi

ties provide a wider range of possible alternatives. They 

differ from official channels in the types of activities 

carried on, and to some extent, in the types of interests 

pursued. 

The possibility of stronger leadership through infor

mal means is an outstanding feature of the informal acti

vities. Through the interest of various leader judges, 

primarily higher appellate judges, much activity may be 

generated. Also, such informal leadership allows for 

exploitation of valuable personal friendships between 

judges and legislators, allows for drawing on the prestige 

of judges of the highest courts, and allows judges near 

the scene of legislative activity to take an active and 

functional part in judges' interest group work, even 

though these men may hold no official position within the 
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Judicial Section. 

Informal activities allow for the use of various 

political inputs, the use of which would probably be pro

scribed within the official framework of the judges' for

mal organization. Such activities may include contact 

between judges and their local representatives, propagan

dizing the public, seeking the support of allied interest 

groups, and "jawboning" with legislative leaders. 

The informal activities provide the option for judges 

to broaden their range of legislative interests to include 

matters of substantive law and matters of sudden urgency. 

Individuals or sub-groups of judges may also use them to 

pursue professional concerns of a local or limited nature. 

Success and Effectiveness 

Evaluating the effectiveness of the Texas judiciary 

as an interest group before the legislature is perhaps 

the most elusive of the objectives set forth. No really 

conclusive statements can be made on the basis of evi

dence generated in this study. Among judges interviewed, 

there was a wide disparity of views as to how successful 

were judges' efforts to gain favorable action by the leg

islature. In general trial judges and those far removed 

from the center of judges' interest activities felt that 

the efforts of the organized judiciary were highly 
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effective, that a high percentage of judges' proposals 

were adopted by the legislature on the judges' recommen

dation. Leader judges, on the other hand, tended to 

express pessim.ism and felt that many of their efforts were 

wasted on deaf ears. Almost all of the judges agreed 

that, while moving the legislature to favorable action 

involves a degree of chance, the judges could be almost 

totally effective in forestalling legislative actions that 

they opposed. 

These comments, then, summarize what has been learned 

about Texas judges and their legislative interests and 

activities in the course of this study. 

Suggestions for Future Research 

Future study of the Texas judges' interest activities 

might be pursued in two general veins. First, further 

formal research arranged in an analytical framework and 

carried out systematically in order to find specific 

answers would be one possibility. This could be done with 

a more rigorous empirical method. Based on these prelimi

nary findings, specific questions could be constructed and 

the resulting data manipulated to provide quantitative 

information on the topic. Sources of information and per

spective might be expanded by utilizing a technique that 

would allow for a greater number of responses, and by 
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exploring legislators' perceptions relative to the topic. 

The other possibility would be an in-depth study of 

a particular issue or issues as the judges formulate the 

proposal and pursue its fulfillment in the legislature. 

In the preceding study, one of the greatest difficulties 

was in getting the judges to recall specific proposals or 

bills and the exact circumstances surrounding their dis

position in the legislature. Given the present state of 

momentum in the Texas judicial reform movement, it seems 

that there would be ample plot for a narrative study in 

the nature of Danelski's A Supreme Court Justice is 

Appointed and Vosa's For Caucasians Only. The depth of 

detail of such a study would be a helpful, if not essen

tial complement, to information provided in the more 

highly structured empirical studies. 
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APPENDIX: PROSPECTS FOR JUDICIAL REFORM 

This study facilitated a familiarity with the pre

sent state of judicial reform activities in Texas, and by 

its nature, the study yielded certain information which 

should indicate generally the chances for enactment of 

such reforms in the state. There is some basis for spec

ulation on the success of present activities and enumera

tion of certain barriers to the fulfillment of a success

ful reform program, 

A basic requirement for a successful program of court 

modernization and reforms is that there be an adequate 

understanding of the inadequacies of the present courts. 

The need for specific improve.fients must be clearly seen. 

In this area, the Texas reform movement appears to be 

fairly strong. Although group organization for many of 

the judges' routine interest activities is weak, the judi

ciary membership seems to be especially well oriented to 

needs in the area of judicial reform. Virtually all of 

the judges interviewed were conversant in various aspects 

of the reform movement, and their remarks on the topic 

were highly consistent among the various judges. The men 

likewise were aware of certain problems in court proce

dures and organization which they knew to be common among 

55 



56 

courts across the state. Oft-mentioned problems included 

the overcrowding of dockets, the antiquity of the county 

unit for trial courts, and the lack of coordination among 

courts on a regional basis. 

The judges' interest activities center strongly around 

reform proposals. The biennial Legislative Program of the 

Judicial Section consistently has been heavily weighted 

with reform proposals. Likewise, recent conferences of 

the Judicial Section have emphasized judicial reform in 

the context of program presentations. Speakers often have 

included court organization authorities from other states, 

as well as Texas legislative leaders who are called upon 

to tell what efforts are being made for judicial reform in 

the legislature. 

The judiciary has been fairly well organized for 

reform efforts, despite a crippling lack of staff help and 

financial backing. Through the Calvert Committee and, 

more recently, the Task Force for Court Improvement, visi

ble progress has been made and a good deal of activity has 

been generated. While the Calvert Committee's primary 

productivity has been in the area of formulating propo

sals, the Task Force has taken on broader responsibilities. 

Its activities have included research and planning, formu

lation of bills and constitutional amendments, mobilization 

of allied interest groups, publicity and public education. 
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and lobbying. One of the most recent efforts of the Task 

Force was a statewide series of public conferences on 

judiciary improvements. Leading judges and leaders of the 

reform effort were at the conferences explaining their 

program in an effort to enlist public support and aware

ness. Although the Task Force has put extensive effort 

into the design and strategy of its campaign, the effort 

has been handicapped by a lack of support services, the 

nature of which will be detailed forthwith. 

These efforts of the judiciary, along with the active 

interest of a few key members of related committees in the 

legislature, represent the few strengths of the Texas 

judicial reform movement thus far. Although a few piece

meal reforms have been accomplished, the major changes of 

court system reorganization, minimization of court system 

costs, method of selection of judges, docket control, and 

procedural simplification are yet to come. 

The serious judicial reform movement has now contin

ued for long enough that the obstacles to its success have 

been encountered repeatedly, and thus are well defined. 

Some of them are so deeply rooted in the T̂ x̂as political 

system and in Constitution provisions that prospects for 

their solution seem quite grim. The Task Force, nonethe

less, has attempted new techniques in recent months in an 

effort to get around some of these chronic roadblocks. 
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The first group of obstacles is one brought about 

by deficiencies of the reform machinery within the judi

ciary itself. Despite the efforts of leading judges in 

the movement, there are certain weaknesses which handicap 

its effectiveness. Both Judicial Section committees and 

the Task Force have lacked necessary funding for staff 

assistance. Research and drafting of bills then, has been 

done by judges themselves on their own time. This has been 

the cause of delays in getting materials to the legisla

ture. There has likewise been no funding for much needed 

lobbying; thus efforts to fulfill this function have been 

sketchy. These problems, reform leaders indicate, have 

been visibly detrimental to the reform effort. 

Greater barriers are to be found within the workings 

of the legislature, which must add action to intentions in 

order to produce effective court reforms. A relatively 

minor impairment to judicial reform legislation lies in 

the fact that legislative sessions are short and regular 

sessions are held only biennially. Under these circum

stances, the legislature, when it does mee't, faces a great 

volume of demands, and judicial reform proposals must com

pete with these for the legislature's attention in a 

severely limited time span. 

Still other problems arise in connection with the 

assigning of priorities for legislative business. Rules 
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governing the legislative calendar and the dictates of 

practical politics are such that virtually any important 

legislation is doomed without the active support of the 

Lieutenant Governor and the Speaker of the House. Such 

support is often difficult to secure. These two officials 

by nature must remain responsive to political demands, and 

on this basis, judicial reform rates a low priority. It 

generates little excitement as a controversial political 

issue. Regardless of the assistance of other legislators 

and of sympathy in the appropriate committees, no favor

able action is likely to come about without the help of 

the presiding officers of the two houses. 

Still another impediment is that many of the provi

sions for operation of the court system are tied up in the 

Texas Constitution, such that it would be practically 

impossible to enact a comprehensive plan of court moderni

zation through the legislature, even with a sympathetic 

legislative body. The complicated amendment process, 

then, represents another possible stumbling block. For 

these reasons, the Task Force for Court Improvement has 

adopted a strategy of effecting its judicial reform pro

gram by means of a complete rewrite of the judiciary arti

cle of the Texas Constitution. In this manner, all of the 

necessary reforms could be built into a single package 

which might then be sold to the legislature and the people 
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in a single concentrated campaign. 

A final barrier lies simply in the nature of judicial 

reform proposals as matters of public interest. Possibly 

because it takes some degree of technical understanding, 

or at least some direct experience with the court system, 

in order for one to grasp the problems, there has been 

little public interest in judicial reform. The matter has 

not thus far proved capable of generating the necessary 

interest as a political issue to induce the interest of 

the state legislature. In order to overcome this, efforts 

recently have been underway to demonstrate public concern 

and to educate the public in awareness of the court system 

and its inadequacies. 

Although it is grossly lacking in staff and financial 

resources necessary for an interest organization to 

operate at high efficiency, the Task Force for Court 

Improvement, under the prestigious leadership of the Chief 

Justice of the Texas Supreme Court, seems to offer the 

most promising effort yet. This group at least has pin

pointed the barriers to the reform movement, has formu

lated a strategy designed to give optimum success under 

the given circumstances, and is proceeding in pursuit of 

that plan. 






